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AOCYA0BOro cnigcrea

3HAYUTU MOBHE MOHATTA NEPCOHa/IbHMUX JaHMX NpaLiBHUKA,
3ara/ibHi Ta 0C06/1MBi BUMOTM 40 0B6POOKM MEPCOHaNbHMX
[l0 BUKOPUCTAHHSA, 36MPaHHA, HAaKOMMYEHHA 1 36epiraHHs,
MOLIMPEHHSA, 3HULLEHHS NEPCOHANbHMX JaHMX MpaLiBHMKaA,
nopsAoK nepejadi uyx AaHux, npaBa NpauiBHMKA B LiiAX
3abe3neyeHHs NepcoHaNbHUX JaHuX, Wo 36epiraloTbca B
po6oTozaBusA, NOPAAOK AOCTYMNY A0 NEPCOHA/IbHUX AaHMX
npauiBHKWKa, BignNoBiAanbHICTb 3a NOPYLUEHHA 3aKOHO/aB-
CTBa MpPO 3aXMCT NEPCOHA/IbHMX AaHMX MpaLiBHMKA.

Cepef, OCHOBHUMX TPYAOBMX NpaB npaLiBHUKaA, 3aKpinse-
HMX CT. 21 NpoeKTy, Nnepea6ayeHo NpaBo Ha noBary o Moro
rigHocTi i YecTi, KoHdigeHUiMHICTb ocobucToi iHdopMauii
Ta iX 3axucT. Y cTaTTi 27 NpoeKTy BCTAaHOBNEHWM OAMH 3
OCHOBHWX 060B’A3KiB poboTOAaBLUA - 3abe3nevyBaTu 3a-
XMCT i KOHMiAEHUiMHICTb NepcoHaNbHUX AaHMX NpaLiBHUKA
B MOPAAKY, YCTaHOB/JIEHOMY 3aKOHOZABCTBOM, a TaKOX Yy
6Yyb-AKilM Yac Ha BUMOTY MpaLiiBHMKA 03HaMOM/I0BATU MOro
3 NepcoHasibHMMK JaHUMK, BHOCUTU 3MiHM 0 HMX Y pasi iX
HeBiANoBigHOCTI haKTUYHMM 06CTaBMHaM. [IpoTe NpoeKkTom
TK YKpaiHM, fK i akTaMu YMHHOro TPyZAOBOrO 3aKOHOAaB-
CTBa, HE BCTAHOBJIIOETLCA MOPAAOK 3aXMCTY NEPCOHANIbHMX
JaHMX npauiBHMKa, NPO WO MAETbCS B CT. 27 3aKOHOMPO-
eKTy. BogHouac cnig BiA3HAYMTM AK MO3UTMBHMI MOMEHT
yCTaHoBJIeHHA npoeKToM TK YKpaiHu cneuiasibHMX HOPM
npo AMcuMnIiHapHy i MaTepiasibHy BiANOBifaNbHICTb, LWO
MO3KYTb 3aCTOCOBYBATMCS NPU 34iMCHEHH]I NPaBOMOpPYLIEHHS
y uin cepi.
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OCOBb/INBOCTI BUSHAHEHHA NPEAMETA AOKA3YBAHHA B
KPUMIHA/ZIbHOMY MNPOBAAKEHHI

Y cmammi HadaHo 3a2a/1bHy XapakmepucmuKy NOHAM-
ms “npedmem OoKa3ysaHHA” ma nepenik 06cmasuH, ujo
nionszaroms 00KasysaHHo npu 30ilicHeHHi KPUMIHA/IbHO20
NpOBAOKEHHSA.

Knio4osi cnosa: npedmem O0OKa3yB8aHHA, KpUMiHA/IbHe
nposaodkeHHA, ocobausocmi npedMema OOKa3yBaHHA.

B cmambe npedcmasieHa obwas xapakmepucmuka
noHamusa “npedmem 0oKa3biBaHUA” U nepeyYyeHb o6cmo-
Amesbcma, nodaexaujux OOKA3bIBAHUI 8 Y20/108HOM
npou3sodcmse.

Knioqesble cosa: npedmMem JoKasblBaHus, y20/108Hoe
npou3sodcmso, ocobeHHocmu npedmMema 0OKa3bIBaHUS.

The article of proving descriptionof concept andlis of
circumstances subject to proving in a criminal production
are presented in the article.

Keywords: the article of proving, criminal production,
features of the article of proving.

Y po3B’si3aHHi 3aBAaHb KPWMMiHa/IbHOrO CYAO4YMHCTBA
BaXK/IMBE MicCLle Ha/IEXUTb OpraHam J10CyZ0BOro po3caiay-
BaHHA (OpraHaMm, Lo 34iMCHIOITb Ai3HaHHA i JocyAoBe cAij-
cTtBO) (cT. 38 KIK). 3pocTaHHsA 3Ha4YeHHSA JOCYJ0BOrO PO3Ci-
JyBaHHS 06YMOB/IEHO HE TiJIbKM 06’ EKTUBHOK HEOOXiAHICTIO
NMOCHJIEHHA GOPOTLOM 3i 3/TOUYMHHICTIO Ta MiABULLEHHSA SKOCTI
KPUMiHa/IbHOr O MPOBaAXKEHHS. 3HAYEHHS A0CYA0BOro Clij-

OmenbyeHko 0.€.,
Kuakun A.B.
CTBa 1 poAii CNijMOro B KpUMiHaIbHOMY NPOBaZXKEHHi CnpaB
3pOCTaE y 3B’A3Ky 3 NOTpe60oo0 NoAasbLioi AeMoKpaTHu3aLil
KPUMiHaIbHOrO Ta KpMMiHa/IbHO-MpoLecyaibHOro 3aKoHo-
[laBCTBa, a TaKOX HeobXiAHicTio 3a6e3neyeHHsa HagilHoro
3aXMCTy MpaB JIAMHU W TPOMAaASHUHA Bif 3/I0YMHHMX
nocAraHb, YTBEPAXKEHHA B AepKaBi Ta CycniNbCTBi BEpXo-
BEHCTBa Mnpasa.
3akoH (cT. 92 KIK), cepep iHWHX Cy6’€KTIB KpUMIi-
Ha/IbHOro npolecy, 060B’A30K A0Ka3yBaHHA MOK/IaJaE Ha
cnigyoro. Ha cnigyoro noknafaetbca 060B’A30K Yy Mexkax
KOMNeTeHLUii po3noyat AoCy[oBe pO3CaiyBaHHA B KOX-
HOMY BMMaZKy 6e3nocepeHboro BUABNEHHA 03HAK KPUMi-
Ha/ibHOro npaBonopyLeHHa (cT. 25 KMK), npuMHATTA BCix
nepea6ayeHnX 3aKOHOM 3ax0ZiB A1 36MpaHHA, NepeBipKM
Ta ouiHUi AOKa3iB 3 MEeTOK BCTaHOBJIEHHA 06CTaBWH, L0
MatoTb 3HaYEHHA A/ KpUMiHaIbHOro NpoBaxeHHs (cT. 91
KMK), 3 meTolo BCTaHOBNIEHHA 06’ EKTUBHOI iCTUHM. Po3B’A-
3YI0YM MMUTAHHA MPO MOYaTOK AO0CYZI0BOro po3C/iyBaHHA,
CNiauMi BU3HAYAE nonepeHio NpaBoBy KBanidikaito AisHHA
M BCTAHOBJIIOE 06CTaBUHU NpeaMeTa AoKasyBaHHs (CT. 214
KMK). Peanizyroun BNagHi NOBHOBAXKEHHS, CNiAYMM NPUTATYE
ab0 3any4acE /10 yYacTi B IoKa3yBaHHi 1 iHWKMX oci6. Yce ue,
Yy CBOIl OCHOBi CK/IaZla€ NMPaKTUYHE AOKA3yBaHHS - Ais/IbHICTb
CNigyvyoro B KpUMiHaIbHOMY NMPOBaZKEHHI.
Ak nigkpecnoe J/1.M. JIo60MKo, AiANbHICTb caigyoro B
KpMMiHa/IbHOMY MPOBAAXKEHHi € OAHUM 3 BMUAIB CoLiaibHOT
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B JXMTTEBUX peanisx iHAMBiIAA, Y paMKax SIKUX BMHMKAIOTb
MOro 3B’A3KM 3 iHWMMM JIOAbMM, BM3HAYAETHCA MOrO CO-
uianbHa akTmBHicTb [1]. Mpu LbOMY HEOBXIAHO YTOUHMUTH,
WO AiANbHICTb CNiAYOro B KpUMIHA/IbHOMY NMPOBAAKEHHI M
[l0Ka3yBaHHA peri1aMeHToOBaHi 3aKOHOM i 3a CBOEID CYTTIO €
OfHUM i3 BMAIB AepaBHOT AianbHOCTi. Kpim Toro, aianb-
HiCTb CNig4voro € couianbHO-BaXK/IMBOK, TaKOH0, WO iCTOTHO
BMNJ/IMBAE Ha CyCMiNbHi BiAHOCMHM, DOPMYE AYMKY, AK Mpo
opraHu JoCyZ0BOro C/NiACTBa, TaK i MpaBoOCyA A 3arasioM.

Y cBol 4epry, [oKa3lyBaHHA B KpUMiHa/JbHOMY MNpo-
BaJKEeHHi Ana cnigyoro €, no-nepwe, 060B’A3KOM, WO
nepea6avae 36MpaHHa (3aKpinsieHHs), nepesipKy M ouiH-
Ky [OKasiB, no-gpyre, 3060B’A3ye 1Moro copmy/ioBaTi,
06r'pyHTYBaTH, 3a [OMOMOrOK [0Ka3siB, CBOi BUCHOBKM B
pilleHHAX i npouecyanbHMX AOKYMeHTax. YcniwHe pos-
CNifyBaHHA M YCTAHOBJIEHHA 06’E€KTUBHOT iCTMHU B KpU-
MiHa/IbHOMY NPOBaZXKEHHi 3HAYHOK MipOH BM3HAYAETbCA
YiTKMM YABJIEHHAM C/TiZJ4O0ro LWo10 NpeameTa JoKa3yBaHHs,
AKUI Heob6XiJHO, BiANOBiIAHO, YCTAHOBUTU Ta BU3HAYMTM B
nepebiry KpumiHasbHOro npoBazXKeHHA. be3snocepeHbo
npeameT AoKa3yBaHHA 06YMOBJIIOE 06CAT, 3MICT i HANPAMOK
PO3yMOBOT Ta MPaKTUYHOT AiA/IbHOCTI CNigYvoro AK cy6’ekTa
KpUMiHa/IbHO-NpoLeCyasibHOro JOKa3yBaHHS.

YCTaHOBNEHHA 3 OCTaTHLOI MOBHOTO 0OCTaBMH, L0
CKNajalTb NpeaMeT AoKa3yBaHHA, J0onomarae B KpMMiHab-
HOMY MpOBa/KEHHi, CKOPOYYE CTPOKM CNiACTBA, AAE 3MOTY
3a0laZpKyBaTU CMIM Ta 3aCOo6M. Pasom 3 TUM, NMpaKTUKa
CBiguMTb, WO OKpeMi cniayi He 3HatoTb NPo iCHYBaHHSA L€l
KaTeropii, a 6araTo XTo 3 HMX Po3riajac ii fiK TaKy, Lo Mae
JIMLLEe TeopeTUYHe 3HavyeHHA. BogHoyac He3HaHHA ciiguMm
06CTaBMH, WO CKNajalTb NpeameT JoKasyBaHHA, He3Ba-
JKalouM Ha 6aykaHHSA M CTapaHHA Cigyoro, NpM3BoAAThL A0
HEMOBHOTM, OAHOGIYHOCTi B KpUMiHa/IbHOMY MPOBAAKEHHI,
cnifumx i CyAoBMX MOMMJIOK, MOPYLUEHb 3aKOHy Ta npas
JIOANHM.

XapaKTepucTMKa 0CO6IMBOCTEN BU3HAYEHHS NpeaMeTy
JloKasyBaHHA B KpUMiHa/bHO-MpoLecyanbHin AisnbHOCTi
HEeoAHOpPa30BO aHanildyBasacAa AK BiTYM3HAHMMM, TaK i
3apy6iXKHUMM BUYEHMMM B ranysi KpMMiHasbHOro npouecy
Ta KpMMiHanicTMku, 3okpema tO.M. AaeHiHum, B.T. Baxi-
HUM, P.C. BenkiHum, A.®. Bonobyesmm, B.I'. ToHYapeHKo,
H0.M. T'powosum, /1.4. Apankiium, B.B. JinceHko, B.K. Jlu-
cuyeHko, B.O. O6pasuosum, M.A. Moropeupkum, B.B. Ti-
weHkKo, C.C. YepHascbkmM, B.1O. LWenitbko, B.K. LLkapynoto
Ta 6araTbma iHWMMM.

IcTopia npegmeTa goKa3yBaHHS CBOIM KOPiHHAM cArae
YaciB JaBHbOPMMCBKOro Npasa, Zie BrnepLue 6ysm y3arasibHe-
Hi MMTaHHA, Ha AKi NOTpi6HO 6y10 OTpMMATHM BiAMOBIAb NpU
po3cifyBaHHi 3104MHy. B icTopii npaBa BOHM GinbLu BigoMi
nia Ha3BO “CEMMYUNIEHHOT PUMCBKOT POPMY N’ abo “cemu-
XBiCTKM” i BK/IOYAM TaKi NUTAHHA: “XTO - WO - A€ - 3 YUEID
JOMOMOrOI0 - /1A YOT0 — AKMM YMHOM - KosiM?”. Tpu LuboMy
Aisano npaeuao: “/lotm, JOKU He Byae OTpMMaAHO BignoBigi
Ha BCi MMTaHHA, 3/1I04MH HE Mir BBaXKaTMUCA PO3KPUTUM™ [2].

CratyT KpuMMiHanbHOro cygoumHctea (1864 p.) Takox
nepeabayaB NMTaHHSA, AKi He06XigHO 6YJ10 po3B’sS3aTH B NPO-
Leci NpoBaAXKeHHsA po3caiayBaHHA cnpasu (CT. cT. 315-376,
433-466). Y KpuMiHanbHO-NpouecyaibHOMY MnpaBi pajsH-
cbKoro yacy (20-50 pp.) npeameT [oOKasyBaHHA He MaB
BiAMNOBiAHOro 3aKOHOAABYOr0 3aKpiNaeHHsA M NPaKTUYHO He
JocniaxyBaBca. YcTaneHow 6ya To4Ka 30py npo Te, Wo
BU3HAYUTK 3arasibHUI NpeaMeT JOKa3yBaHHS HEMOX/IMBO,
TOMY WO BiH 3a/1eXUTb Bif 0CO6/MBOCTEN KOHKPETHOI
KpMMiHa/IbHOT cnpaBu. Taka X no3uuis 6yna naHiBHOW M
Yy KpMMiHa/IbHOMY MpoLeci Yacy pagsHCbKoi YKkpainu. Tak,

KMNKYPCP 1922 p. (cT1. 324) i KNMK YPCP 1927 p. (cT. cT. 296-
300) He Ma/I OKpEMMX HOPM LLIOAO NpeMeTa [JoKa3yBaHHA,
a nepegbavanu Auwe NMTaHHA, AKi cyay HeobxigHo 6yno
3’AcyBaTH, NOCTaHOB/IAYM BUPOK.

TeopeTHyHi po3pobKM BuUeHMX-NpouecyanicTiB iHiyito-
Ba/iM nossy B OCHoBax KpuMiHasibHoro cygoynHctesa CPCP
(cT. 15) y 1958 p. [3] i KIMK coto3Hnx pecnybnik Ha moyaTky
60-X pPOKiB HOPM LLLOZ10 06CTaBUH, AKi NiANAralnTb J0Ka3yBaH-
HIO B KpMMiHasbHiM cripasi (cT. 68 KIMK PP®CP; cT. cT. 54,
55 KK BipmeHcbkoi PCP).

3aKoHoZaBYe BWM3HAYEHHA 06CTaBMH, WO MNignarawTb
060B’I3KOBOMY BCTAHOBJ/IEHHIO, 10a0 CNig4iM AianbHOCTI
uinecnpsAmoBaHOCTi B 360pi AoKasiB i 34iMCHEHHI AoKa3y-
BaHHA B KpUMiHa/IbHOMY MpoBajKeHHi. PoboTta cnigyvoro
cTana 6iNbll KOHKPETHO Ta M1aHOBOK, WO BaXK/MBO A
3JiMCHEHHA [JOKa3yBaHHSA, PO3C/iAyBaHHA 1 NpaBUIbHOMO
BMpiLLEHHA KpMMiHa/IbHOT CripaBu Mo CyTi.

Y crarTi 91 KINK YKpaiHu BKasaHo, Lo B KpUMiHaIbHOMY
NpoBaZKeHHi NignAraloTb JOKa3yBaHHIO:

1) nogia KpUMiHanbHOro NpaeornopyLleHHs (4Yac, micue,
cnoci6 Ta iHWi 06CTaBMHU BUMHEHHA KPMMiHanbHOro npa-
BOMOPYLUEHHSA);

2) BMHYBATiCTb 0GBMHYBAY€HOr0 y BYMHEHHI KPUMi-
Ha/IbHOrO MpaBOMoOpYLUEHHA, opma BUHM, MOTUB i MeTa
BYMHEHHA KPMMiHa/IbHOrO NPaBOMOpPYLUEHHS;

3) BMA i po3mip WKOAM, 3aBAAHOT KPMMiHa/NbHUM Mpa-
BOMOPYLUEHHAM, a TaKOX po3Mmip npouecyanbHUX BUMTpaT;

4) 06CTaBMHM, AKi BNIMBAKOTb Ha CTYMiHb TAXKOCTI BUM-
HEHOro KpMMiHa/IbHOrO NMPaBOMNOPYLUEHHA, XapaKTePU3YHOTb
0Cco0y 06BMHYBa4Ye€HOro, OGTAXYIOTb YM MOM’AKLIYIOTb MO-
KapaHHS, fIKi BUKAOYaTb KPpUMiHa/IbHY BiAMoBiJasIbHICTb
abo € NiZiCTaBO 3aKPUTTA KPUMiHa/IbHOrO MPOBaZXKEHHS;

5) 06CTaBMHM, WO € NiaCTaBOK ANA 3BiIbHEHHA Bij
KpMMiHa/IbHOT BiANOBiJa/IbHOCTi ab60 NoOKapaHHA.

Y KMNK pgeskux nocTpagAaHCbKMX pecnybiik 06CTaBMHM,
Lo NiANAranTb A0Ka3yBaHHIO B KpPUMiHa/IbHOMY NMPOBaJXKeH-
Hi, 36iraloTbCA 3 TMMM, WO BKasaHi B cT. 91 KMK YKpaiHu, Ha-
npuknaz: ct. 68 KMK P® i cT. 89 KMNK Pecny6niku binopyci.
Y KMNK iHWwu1x geprkaB 06CTaBMHU NpeaMeTa A0Ka3yBaHHA Ta
iX pegakuia 3a3Hanu neBHMX 3MmiH. Tak, y KIMK Pecny6niku
Y36eKkucTaHy (CT. 82) ykasaHo, L0 BCTaHOB/IEHHA 06CTaBWH,
AKi CKnagawTb npeaMeT JoKasyBaHHA, € NiACTaBow ANA
06BMHYBaY€EHHS M 3aCyIXKEHHA 0CO6M.

Hes3BarkatouM Ha 3aKOHOAABYE 3aKpin/ieHHA, iCHYTb
pi3Hi NiAxoAM A0 BU3HAYEHHA NpeameTa A0Ka3yBaHHS, Moro
3MiCTy, posi Cnigyoro B yCTaHOBNEHHI 0GCTaBUH. ABTOpM
MoHorpadii “Teopia goKasiB y paasiHCbKOMY KpUMiHa/IbHOMY
npoueci” npegMeT LoKasyBaHHA BM3HAYalTb AK CUCTEMY
06CTaBUWH, AKi BUpaXKatoTb BNACTUBOCTI Ta 3B’ A3KM AOCNiAKY-
BaHOI NOA(T, L0 MaloTb iCTOTHE 3HAYE€HHSA A5 NPaBU/IbHOIO
BUPILLEHHA KpUMiHa/IbHOT CnipaBu 1 peanisalii B KOXKHOMY
KOHKPETHOMY BMNaZKy, 3aBAaHb KPMMiHa/IbHOrO CyJ0YMH-
ctBa [4]. IHwi ByeHi (N.C. EnbkiHg, A.l. Tpycos) BU3Ha4aloTb
npeaMeT foKasyBaHHA AK CYKYMNHiCTb ¢akTiB i 06CTaBWH,
WO NignAraTb AOKa3yBaHHIO B KpMMiHaibHiM cnpasi [3].
M.A. JlynnHCbKa BBaXae, L0 NpeAMeT A0Ka3yBaHHA - Lie Cy-
KYMHICTb aKTUYHMX 06CTaBUH, AKi HEOBXiAHO 06OB’A3KOBO
BCTAHOBWUTM A/1A BUPilLeHHA cnpasu no cyTi [5]. Mpeamet
JokasyBaHHA B.T. be3nenkiH Tex po3yMie AK CyKYMnHiCTb
(pakTUUYHMX 06CTaBMH CNpaBu, YCTAHOBIEHHSA AKMUX LLIAXOM
JloKa3yBaHHA HEO6XiAHO ANs ii NPaBU/IBHOMO BMPiLLEHHS.

Axwwo 3BepHyTUCA A0 3MicTy cT. 91 KIMK YKpaiHu, To cTae
3p03yMino, WO NpeaMeT AoKa3lyBaHHA BCE X 3a/IeXMTb Bij
cneundikm cnpaBum Ta CKaagy 3/7104MHY.

B.O. MonentowkKo NigKpectoe B3aEMO3B’A30K 06CTaBUH
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npesAMeTa [JoKa3yBaHHA M pilleHb Y KpMMiHa/bHIM cnpasi,
BM3HAYaluM npeaMeT AoKasyBaHHA fIK KOJIO BCiX Opw-
AMYHO 3HaYMMMX (DaKTUYHMX 06CTaBMH, WO nepeabaveHi
KPUMiHaNbHUM i KpUMMiHaNbHO-NpoLecyasbHUM 3aKOHOM,
i AaKi nignaraloTb JoKasyBaHHIO AN NPUMHATTA pilleHb Y
KPUMiHa/IbHOMY MPOBa/KEHHI 3arajloM UM 3 OKPEMMX Mpo-
LecyasibHO-NpaBoBMX NUTaHb [6]. MoainAwum TouKy 30py
®.H. ®atkynniHa, BBaXKaeMo, LLO “npeAMeToM npolecyasb-
HOro Jj0Ka3yBaHHA MOBWHHI BM3HaBaTUCA BCi - Ti, LU0 BXe B
MUWHYJIOMY M HasiBHi, OPUAMYHI Ta AOKa30Bi - hakTh 1 06-
CTaBMHM, AKi MalOTb 3HAYEHHA A1 NPAaBUJ/IbHOMO BUPiLLEHHSA
06CcTaBMH NpaBonopyLleHHA”. Take BU3HAYEHHSA JOKa3yBaH-
HS OXOMJIIE AK PeTPOCMNEeKTUBHE Ni3HaHHA 06CTaBMH NOAiT,
TaK i 11 HacNigKM YM 3MiHM B A0OBKiNNT, NOB’A3aHi 3 Helo.

BigpisHAeTbCA CBOEO NMOBHOTOK BM3HAYeHHA M.M. Mu-
XEEHKO, AKMM BBAXa€, WO NpeaMeT A0KasyBaHHS B KpM-
MiHa/IbHOMY Npoueci - e Taka CyKynHicTb nepegbayeHmx
Kp1MiHanbHO-MpoLecyaslbHUM 3aKOHOM 06CTaBMH, YCTaHOB-
NIEHHA AKUX HeOOXiAHO ANA BUpilLeHHSA 3aaB i NoBiZoMAeHb
Nnpo 3/104MH, KpMMiHaNbHOI CnpaBM 3arasiom abo CyA0BOT
CrnpaBu B CTaAii BUKOHAHHS BUPOKY, a TaKOX A/ NPUMHATTA
npotecyasbHuX NpodinakTUYHKMX 3axoiB y cnpasi [7].

TakKMM YMHOM, OCHOBHi pO36iXHOCTi nondArawTb y
BM3HAYeHHi MOHATTA NpeameTa [joKalyBaHHA, a TaKOX
PO3YyMiHHi TOro, WO CKaja€e Moro 3micT. Ha AyMKy oaHMX
YYEHUX, NpeaMeT AOoKa3lyBaHHS - Le “cucTtema 06CTaBMH”
(F.M. MiHbKoBCbKMM, B.I. TaHaceBudy, 0.0. EMicMaH), Ha
nornsag iHWUX - Ue “CyKynHicTb akTiB i 06CTaBUH UM
dakTnyHmx obctaBmH” (M.C. EnbkiHa, M.A. JlynuHcbKa,
0.C. Ko6n1KoB), “cyKynHicTb o6cTaBnH” (M.M. MuxeeHkKo,
JI.T. YnbaHoBa, M.l. TowoBcbKuiM). TpeTi BBaXKawThb, L0
npeameT JoKasyBaHHA Le - “Kosio o6ctaBmH” (C.A. AnbneprT,
B.M. TepTULIHKK), “lOpMANYHI [0Ka30Bi haKTK M 06CTaBM-
HU” (®.H. datkynnin, 3.3. 3iHaTyaniH), “Kono BCix topu-
AMYHO 3HAYMMMX PaKTUUHKUX 06cTaBmH” (C.MM. EdimMmueB).

Ha aymky M.C. CTporoBmya, npeaMeT JOKa3yBaHHA CKa-
JaloTb: a) roJIoBHUM (haKT; 6) A0Ka30Bi (haKTU; B) HACNiAKM
3JI04MHY; T) 0GCTaBMHM, AKi CNPUATIM BUMHEHHIO 3/I04MHY [8].

Jo 3MicTy npegmeTa gokasyBaHHsA [1.A. JlyniHCbKa
BK/OYAE: a) 06CTaBMHM, WO MigNAraloTb JOKA3yBaHHIO Y
BCiX KpMMiHa/IbHMX cripaBax; 6) 06CTaBMHM, IO NignAralTb
JOKa3yBaHHIO B OKpPEMMX KaTeropisix cnpas; B) iHWi o6cTa-
BMHM, AKI MalOTb 3HAYEHHA AN MPaBMJIbHOTO BUPILLEHHA
KpuMiHasbHOT cnipaBu [5].

B.C. 3eneHeubkui, Kpim 3aranbHoro (cT. 91 KMK), po-
J[0BOro (CTOCOBHO OKpEMMX BUAIB 3/104MHIB), CneLia/lbHOro
(y cnpaBax npo AisiHHA HeoCyAHuX ocib i B cnpaBax Mmpo
3/104MHU HEMOBHONITHIX), BUAINAE iHAMBIAYanbHMM NpeameT
JOKa3yBaHHA, Nig AKMM PO3yMie “yClo CYKynHiCTb iHAMBIAY-
a/IbHO-BM3HAYEHMX 06CTaBMH, LLO NiANAralTb JOKAa3yBaHHIO
B KOHKPETHOMY KpMMiHa/IbHOMY NpoBaAXeHHi” [9].

Mpo Te, WO MOHATTA “rosoBHMI (haKT” MaE NpaBo Ha
icHyBaHHA, OGCTOKIOTb Y CBOIX NpausAx iHwWi Bigomi BYe-
Hi [10]. BogHo4ac icHye aymMKa npo Te, Lo BCi 06CTaBUHM
(enemeHTH) NpeaMeTa AoKa3yBaHHA PiBHOLHHI M BUAINEHHS
cepej, HUX ronoBHOro hakTy He 06rpyHToBaHO. Hanpuknag,
M.M. M1xe€HKo BKasye Ha Te, Lo 6e3nocepesiHbo 3aBAaHHsA
JloKa3yBaHHA NoJiAra€ B YCTAHOBJIEHHI BCiX 06CTaBMH, fKi
BXOAATb A0 npeaMeTa AoKaslyBaHHA. Pa3oM 3 TMM, AKLLO
B3ATM [0 yBaru, WO HeobXigHO BCTAaHOBWUTU Hacamnepes,
6€e3 yCTaHOBJIEHHA YOro He MOXJ/IMBE BCTAHOBJ/IEHHSA THLIMX
06CTaBMH, TO CTAa€E 3pO3yMiso, WO TaKol 06CTaBUHOM,
TOGTO “roN0BHMM (PaKTOM” - € MOAIA 3/104MHY. Y NpaKTMY-
HOMY MJlaHi, came BCTAHOBJ/IEHHA CAiA4MM 06CTaBMH MOAiT
KpMMiHa/IbHOr0 MpaBoOMOPYLUEHHSA PO6GUTb HEOBXiAHWMM i
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MOKJIMBMM YCTAHOBJ/IEHHSA iHLUMX 06CTaBMH, AKi CKNagalTb
npeAMeT AOoKa3yBaHHSA B KPMMiHa/lbHOMY MPOBAXKEHHi.
MepekoH/MBOW € TOYKa 30py Mpo Te, Wo “BigMoBa Bij
BMAiNEHHA roNoBHOrO (haKkTy HaBpsZ Y4 AouisbHa, TOMY
O Ue MOHATTA NoB’A3aHe 3 NiACTaBO KpUMiHa/bHOT Big-
NoBiZanbHOCTi M Ma€ BM3HAYasibHE 3HAYEHHA ANS THWMX
YacTUH npejMeTa JoKasyBaHHA... BuaineHHs B npeamerti
JlOKa3yBaHHA FONIOBHOrO (PaKTy He MPUMEHLLYE 3HAYEHHS
iHWKMX 06CTaBMH, fKi NignaratloTb AOKalyBaHHI, ToAi AK
CNpO6U PO3UYUHMTM FOSIOBHMM aKT Y NpeaMeTi oKa3yBaHHS
MOYTb NPUBECTM O PO3MMBAHHA MEXi MiX daKTaMM, Lo
MatoTb MpaBOBE 3HAYEHHSA AR BU3HAHHA 0COOM BMHHOK Y
BYMHEHHi KOHKPETHOro NPaBoNopYyLUEHHSA, Ta hakTamu, AKi
He MalTb TaKoro 3HayeHHA” [11, 7].

Y npeaMeTi JoKa3yBaHHA B KpUMiHa/IbHOMY NPOBaAXeHHi
(aKT - Le sBMLLE peasibHOT AIMCHOCTI, SKMM € MOAIA 3/104MHY,
BCi iHWIi ABMLLA - 06CTaBMHMU, AKi € CYNPOBIAHUMM, TAKUMMU,
LLLO 11 LONOBHIOKTb YK YTOUHIOIOTb. LLNAXOM foKa3syBaHHA B
KpUMiHaNIbHOMY NpoBaJXKeHHi 6e3nocepeHbO Mi3HaTbCA
aKTH, a BCi iHWi 06CTaBMHU NpeaMeTa JoKasyBaHHSA - yCTa-
HOBJIIOIOTLCA CNiAYMM 3a JOoMOMOoroto AokasiB. Came dakTH
Ta 06CTaBMHM YTBOPIOKOTb NpeAMeET JoKa3yBaHHSA, a He Mpo-
CTO BXOAATb J10 MOro ckiagy. He6esnigctaBHo BYEHi nporo-
HYIOTb pO3rnaati NpeameT AoKasyBaHHA AK €AHICTb haKTiB
io6cTaBuH [12, 39]. ®aKTH 11 06CTaBMHM 3a CBOEID NMPMPOLOH0
- CYTb ABMLUA peasibHOi AIMCHOCTI, y Mpoueci KpUMiHaIbHOro
NpoBaAXEeHHA - Tl HEBi4’€MHa YacTuHa. Chigvyomy HeobXxiaHO
TaKOX YCTaHOBJIIOBATM M A0Ka30Bi haKTW, 3a JOMOMOrow
AKUX YCTaHOBJIIOITbCA 06CTaBUHM, L0 CKIaZlaloTb NpeameT
JAOKa3yBaHHA B KpMMiHa/IbHOMY NpoBaAXKeHHi. Ocob6aMBICTb
nonAra€e B TOMy, L0 BCi Ui hakTu 1 06CTaBUHM BU3HAYEHH
3aKOHOZABYO, MigNAralTb 060B’ A3KOBOMY BCTAHOBJIEHHIO, @
Yy CBOiM CyKYMHOCTi yTBOPIOIOTb HOBE NpoLecyasibHe MOHATTA
- “npeameT KpMMiHabHO-NMPoLeCyasibHOro AoKa3yBaHHA".

OTiKe, 06CTaBMHM, L0 BKa3aHi B cT. 91 KIK, cknagatotb
3arasibHui NpegMeT JJoKasyBaHHS B KpMMiHa/lbHOMY Mpo-
BaJKEHHi. Pa3oMm 3 TUM, BiANOBiAHO 0 3aBAaHb KpUMiHa/b-
HOro npouecy, K Bia3Havae M.M. MMXe€EHKO, YCTaHOB/IEHHIO
Ta OKa3yBaHHIO NianArae TiJibK1 YyacTMHa 06CTaBUH, Npea-
MeTa JOKa3yBaHHA, HanpuKnaz, y ctagii KpumiHanbHOro
NpoBaAXKEHHSA, abo X yCA cMcTeMa 06CTaBMH - Y 0CYJ0BOMY
cniacTei [7]. BignosigHo, i ponb cnigyoro BM3HavaeTbCcA
MOro BMiHHAM yCce6i4HO, NOBHO Ta 06’EKTMBHO BCTAaHOBUTU
06CTaBMHM, WO CKIaAaloTb NpeaMeT JoKasyBaHHA. HayKoBi
Cyrnepeykn CTOCOBHO BM3HAYEHHA MOHATTA npegmeTta Ao-
Ka3yBaHHA 3Ha4YHOK MipOK MaloTb TEOPETUYHE 3HaYeHHA. |
pa3oM 3 TUM, Y AiAJIbHOCTI CAiAYOro BXe Mpu po3B’A3aHHi
MUTAHHSA NMPO MOYaTOK KPUMiHA/IbHOMO MPOBAaAKEHHS “roIoB-
HMM (DaKTOM”, IKMIM HEOGXiHO 060B’ A3KOBO BCTAHOBUTH, €
came nozia KpUMiHa/IbHOro NpaBOMOPYLUEHHS.

Ha Haw nornaa, npegmeT fAoKasyBaHHSA B KpUMiHa/IbHOMY
NpoBaZyKeHHi - Le CYKYMHiCTb (cMcTemMa), nepefdayvyeHmx
KpUMiHanbHO-NpoLecyasibH1M 3aKOHOM 06CTaBMH, fKi Nig-
NAralTb 060B’A3KOBOMY BCTAHOBJ/IEHHIO.

Y KpUMiHa/IbHOMY NPOBaAKEHH BCTAHOB/IEHHA Ta A0CTi-
[JXKEeHHA 06CTaBMH, AKi CKNaZaloTb NpeaMeT JoKasyBaHHA,
€ 060B’A3KOM C/N1iA40ro M 3arMMaloTb YinbHe Micue B Moro
AianbHocTi. Yci ¢akTM Ta 06CTaBUHM NMpeaMeTa JoKasy-
BaHHA B KPMMiHa/NbHOMY MPOBAaXEHHI BaXKNMBi, Ta nopaza
3 TMM 3araJibHuM, WO iX 06’€HYE, BOHM - pi3HATbCA. Le,
Hacamnepes, 3a/1eXuTb Bij 0C06MBOCTEN KpUMiHANbHOMO
npaBoropyLleHHs, Moro Keanidikauii. Yce ue BuMmarae
Big cnigyoro He TiNbKM HOPUAMYHMX 3HaHb, AOCBigy, a M
BiANOBiZHOro piBHA iHTENEKTY Ta Ky/IbTypW, TBOPYOro nij-
X0A4y A0 3A4iMCHEHHA AoKa3lyBaHHA. CaMe Bi cBo€vacHMX i
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rPaMOTHMX AiM CNiflYOro 3a71eKMuTb NMOBHOTA M yCeBivHICTb
YCTaHOBJ/IEHHS 0GCTaBMH NpeaMeTa AoKasyBaHHA. Lle akTy-
aNbHO i AN NPUMHATTA PilleHHS NPO NoYaToK A0CYA0BOro
po3ciflyBaHHs, 0CO6MBO NpU 34iIMCHEHHI KPMMiHAIbHOTO
NPOBa/KEHHSA.

TakunMm unHoM, aHani3 KIMK gae smory 3po6mTi BUCHOBOK
npo Te, Lo 06CTaB1HU NpeAMeTa oKa3yBaHHA B KpUMiHa/Ib-
HOMY MpOBaZKEHHi Ta MUTaHHA, WO BMPILLYOTbCA CYA0M
npy NoCTaHOB/IEHi BMPOKY, 6arato B YoMy 36iraloTbCca 3a
3MIiCTOM i METOI0 [jOKa3yBaHHs, L0 He0bXiAHO BpaxoByBaTH
cnigvyomy B npoueci KpUMiHanbHOrO MpoBaAXKeHHA. IrHo-
pyBaHHSA LbOro nNpuM3BOAMTb A0 MOPYLIEHHSA BMMOI 3aKOHY
1040 BCE6IYHOro, NOBHOrO M 06°EKTUBHOMO AOCNiAMKEHHS
06CTaBMH KpMMiHa/IbHOro MpaBoOMOpYLIEHHA, MOPOAXKYE
Ccnigyi Ta CyAoBi NOMMAIKMA.

OfHMM 3i WwnaxiB NigBULLEHHA AKOCTI Ta e(PeKTUBHOCTI
CNigyvoil AianbHOCTI € BAOCKOHANEHHA iHCTUTYTY [OKasy-
BaHHA. O6CTaBMHM NpegMeTa AoKasyBaHHA NOTpPebylTb
[IONOBHEHHA Ta YTOYHEHHSA, i NepeflyCiM 3 ypaxyBaHHAM Mo-
JIOXKeHb KpMMiHasibHoro npaea. Came HOpMM KpMMiHaIbHOTr O
npaBa, BM3Ha4aluWM CKIaZ Ta O3HAKM MpaBOMOPYLUEHHS,
HepiaKo BKa3yloTb Ha 06CTaBMHM, 3a/1€KHO BiJf AKMX AiAHHA
BM3HAETbCA KPMMiHaNbHWUM NPaBOMNOpPYLUEHHAM i AKi Heo6-
XiZJHO BCTAHOBMTU CNiJMOMY B KOHKPETHOMY KpMMiHaIbHOMY
NpOBa/KEHH;.

Jo npeaMeTy AoKa3lyBaHHA HEOOXiAHO, Ha Haly AYMKY,
BKJ/IOYUTM: 06CTaBUHM, SIKi BKa3ylOTb Ha HAABHICTb YM Bij-
CYTHiCTb CK/lagy KpMMiHa/IbHOro NpaBoOMOpYLLEHHA; 06CTa-
BMHM, LLIO BUKJ/IHOYAKOTb MPOBAJAMKEHHSA, @ TaKOX BM3HA4al0Tb
POJib KOXHOT 0COOM Y BUMHEHHT FPYyNOBOro MPaBOMNOPYLUEHHS.
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