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FTAPAHTII 3AKOHHOCTI 3ACTOCYBAHHSA
AAMIHICTPATMBHOIO PO3CYAY B AIANbHOCTI OPFAHIB
NYBJIYHOI AAMIHICTPALLI

B cmammi y g8ionogioHocmi 0o meopemu4HuUX no2/s-
0i8, YUHHO20 3a2a/IbHOEBPONEliCbKO20 MA YKPAiHCbKO20
3aKOHO00ascmaa po32/1A0aEmMbCA NUMAHHA 3abe3neYyeHHs
3aKOHHOCMI NpU 3aCMOCYBAHHI QUCKpeyiliHuX NOBHOBAXKEHb
(adOMiHicmpamugHoz2o po3cydy) opzaHamu nybaiyHoi ad-
MiHicmpayii.

Kntuosi caosa: opzaHu ny6aiyHOi admiHicmpayii;
OucKpeuiliHi nosHoBaxeHHA; adMiHicmpamusHuli po3cyo;
2apaHmii 3aKoHHocmi.

The article according to theoretical views, the current
European and Ukrainian law considered the issue of
legality of the use of discretionary powers (administrative
discretion) public administration bodies.
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MOCTAHOBKA MPOBJIEMM. Ha TicHWI B3a€EMO3B’A30K
npo6em AUCKPeLiMHMX NOBHOBaXeHb (aIMiHiCTpaTUBHOMO
po3cyay) i 3aKOHHOCTi B HOpUCNpPYAEHLii 3BepTasu yBary
6araTto BYeHuX [1; 2; 3; 4; 5; 6; 7; 8] Ta iHwi. Liel 38’A30K
BiZi3HA4al0Tb i Cy4YacHi OpMCTH, a TAaKOX FPOMAACHKI Aisvi.
JIeMTMOTMBOM 6aratbox HPUANYHUX, (PinocodCbKUX Ha-
YKOBMX MNpaupb, TBOPIiB XYyAOXHbOI NiTepatypu HOpUAMYHOT
TEMATMKM € aAnnema: “cyauTm no 3akoHy abo cosicTi”. MNpu-
YOMY Ha pi3HMX eTanax po3BMTKY CYCNiNbCTBA Ta OPUAMYHOT
HayKM AaHe CniBBiAHOLEHHA MiX 3aKOHHICTIO i gucKpeLi-
MHUMM MOBHOBAXXEHHAMM (aAMIHICTPATUBHMM PO3CYZ0M)
iHTepnpeTyBasacsa no-pisHOMY: BiZ MOBHOrO HEMPUUHATTS
JAMCKpPeLiMHUX NMOBHOBaXKeHb (aAMiHICTpaTMBHOrO po3cy-
Zy) i NIPOTUCTaBNEHHA MO0 3aKOHHOCTI 10 06IPYHTYBaHHS
HeobXigHOCTi B MEBHMX CUTyauisx AifTM Ha po3cya fK
YMOBM AOTPMMAHHSA 3aKOHHOCTi. [MTaHHA B3aEMO3B’A3KY
3aKOHHOCTI i AMCKpeLilMHMX NOBHOBaXKeHb (aamiHicTpa-
TUMBHOro po3cyzy) HabyBalTb 0CO6IMBOT aKkTyasbHOCTi B
CyyYacHiM YKpaiHi B ymoBax noGyz0BM MPaBOBOi AepiKaBM.
Big ix onTMManbHOro cniBBiAHOWEHHA B NPaBOTBOPYOCTI i
npaB03acTOCyBaHHi 6araTto B YHOMY 3a/1€XKMTb 3ab6e3ne4eHHs
i 3axmcTy npaB i cBO60Z M0AMHM (CT. 3 KOHCTUTYLiT YKpaiHK
[9]), a TakoX BAOCKOHaNEHHSA AiANIbHOCTi OpraHiB ny6aivyHOi
aaMiHicTpauii.

META CTATTI. MeToto cTaTTi € BCcebiyHe BUBYEHHS
NMUTaHHA 3a6e3nevYeHHsA 3aKOHHOCTi NpM 3aCTOCYBaHHi AWC-
KpewuiMHUX MoBHOBaXKeHb (aAMiHiCTpaTMBHOIro po3cyay)
opraHamu ny6niyHoi agmiHicTpauii.

BMKNAZ OCHOBHOIO MATEPIAZY. Nig rapaHTiamu
3aKOHHOCTi Heo6XigHO po3yMmiTh cnocobm, yMoBM, 3aCObM i
aKTopH, AKi MO3UTUBHO BMJ/IMBAIOTb Ha AEPXKaBHY CTPYK-
TYpY K 3 CepeauHM, TaKk i 330BHi, 3abe3neyvyloTb npoLec
peanizauii 3aKOHHOCTi i TUM caMMM (POPMYIOTb TaKy BNopAA-
KOBaHiCTb coLia/ibHMX BiJHOCKH, fIKa CMPUAE PyXy KpaiHu
[10 PO3BUTKY AeMOKpaTii i opMyBaHHIO NPaBOBOi ieprKaBu.
lapaHTii 3aKOHHOCTi € HEBiA'€EMHOK CKIAZI0BOIO 1T 3MiCTY,
6e3 AKOi HEMOX/IMBE iCHYBaHHA aHi NpaBa, aHi 3aKOHHOCT
[10, c. 266]. OAHMM 3 OCHOBHMX Ta NPIOPUTETHMUX 3aBAaHb
YKpaiHCbKOT fepaBu Ha cyvyacHoMy eTani ii po3BMUTKY €
3abe3neyYeHHa 3aKOHHOCTI y CycCninbHMX BigHOCMHax. 3a-
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KpinneHHA B KoHcTuTyuil YKpaiHu [9] Hopmu npo Te, wo
OpraHu 3aKOHOAABYO1, BUKOHABYOI Ta CyZ0BOi Blagn 34iM-
CHIOOTb CBOT MOBHOBAXXEHHA Yy BCTAHOBJIEHUX HEH MeXkax
i BignoBigHO A0 3aKoHiB YKpaiHW (4. 2 cT. 6 KoHCTUTyUil
YKpaiHu), a TakoX TOro, WO OpraHu AepKaBHOi BAagu Ta
OopraHM MicLeBOro camMoBpAdyBaHHA, iX nocaZoBi 0cobu
3060B’A3aHi AiaTM nAuwe Ha niactaei, B MeXKax MOBHOBaA-
XeHb Ta y cnocib, nepeabaveHi KoHcTuTyuieo YKpaiHu
Ta 3aKOHamM YKpaiHu (4. 2 cT1. 19 KoHctutyuii YKkpainu)
[9], € HiYMM iHWMM, AK HOPMATMBHO persameHTalieto
3aKOHHOCTi, fiKa € He0obXigHOW YMOBOI (YHKLiOHYBaHHA
NpaBoBOi M AEMOKPATUYHOT AepyKaBu. HesanepeyHum € Te,
Lo 3A4iMCHIOYM CBOT NMOBHOBaXKEHHS YCi OpraHu AepykaB-
HOT BN1laZM Ta OpraHuW MicLLeBOro camoBpAYyBaHHA NMOBMHHI
AoTpUMyBaTUCb KOHCTUTYLIT YKpaiHM, KogeKciB YKpaiHu,
3aKOHiB YKpaiHM, nocTaHOB BepxoBHOT Pagn YKpaiHu;
yKasiB lpe3naeHTa YKpaiHu; noctaHoB KabiHeTy MiHicTpiB
YKpaiHW; HakasiB, po3nopaaKeHb, pilleHb MiHiCTepcTB Ta
iHLIMX LEeHTpa/IbHMX OpraHiB BUKOHaBYOT BNagM, HaKasiB ix
TepuTopiasibHMX OpraHiB; HaKasiB, MOCTaHOB, PO3MNoOpPAAXKEHb
iHLWKMX opraHiB Aep:KaBHOT BNaaM, AKi BiANOBiAHO A0 3aKO-
HOZABCTBa € Cy6’€KTaMM HOPMOTBOPEHHSA; PO3MopAAXKeEHb
ronie MicLEeBMX AeprKaBHUX aAMiHiCTpaLil; pilleHb MicLeBux
pedepeHayMiB; pilleHb MicueBMX paj Ta iX BMKOHABYMX
OpraHiB; po3nopagXeHb CilbCbKMUX, CEMMULLHUX, MiCbKMX
ronis, ro/liB PaMoHHUX y MicTax, paMoOHHMX, 061aCHMX paj
Ta iHWMX HOPMATMBHO-NPAaBOBMX aKTIB.

LLlofo noHATTA opraHiB ny6aivHOT agmiHicTpauii, To nig,
HUM CN1iJ BBaXKaTU CUCTEMY OpraHiB AeprKaBHOi BUKOHABYOT
BJlaAM, BMKOHABYMX OpraHiB MicLLeBOro caMoBpsAyBaHHA,
niaANpUMEMCTBA, YCTaHOBM, OpraHisauii Ta iHWi cy6’eKkTH, AKi
HagineHi agMiHiCTpaTMBHO-YNPaBAiHCbKMMM PYHKLiAMM, AKi
JiloTb 3 MeToto 3abe3neyeHHs AK iHTepeciB AeprkaBu, TaK i
iHTepeciB cycninbcTBa B Uinomy [11, c. 525]. MiaBuULweHHA
poJli Cy4acHOT AepKaBn CNPUYMHUIO0 NOCUNEHHA AUCKpeLi-
MHOT Bnagm. Lle BMpasuiocs B po3LIMPEHHT MOXIMBOCTEN
NocafioBUX OCi6, AKMM AeNleroBaHUM KOHTPOJIb HaZ Pi3HMMM
cchepamu rpoMazCbKOro KUTTA, BUPiLLYyBaTU 3a CBOIM pO3-
CYZIOM He Ji1LIe MUTaHHA NPOo 3aC06M AOCATHEHHS THMX abo
HWMX NONITUYHKX Linen, a M PaKTMYHO CaMUM BM3HaYaTH
ui uini. 3Biacu, BnacHe, M NOXoAmTb TEPMIH “AMCKpeLiiHa
Bnaga” (¢pp. discretionnaire - 3anexHui Big BAacHoro
po3cyay; Big nat. discretio) [12, c. 108].

MpuyMHa BUHUMKHEHHA pO3CyAy MOXe GYyTW MoACHeHa
icCHyBaHHAM JOCUTb BEJIMKOT KiJIbKOCTi NpaBoOBUX NPUMNUCIB
BiZIHOCHO-BM3HAYE€HOro xapakTepy. B Takux 3arasbHux
npaBuiax He 3aBXAM MOXKHa nepeabaynTi yci oco6MBOCTi
KOHKPEeTHOT 06CTaHOBKM, OCOB/IMBOCTI OKpeMmx (aKTiB, i
TOMY 3aKOHOZaBeLb Y NEBHMUX MeXKax, hopmax i HanpAMKax
HaZla€ MOX/IMBICTb NPaBO3aCTOCOBHMM OpraHam BUpilLyBa-
TM NEBHi cnpasu, WO BUHMKAIOTb Y npoueci iX AiAnbHOCTI,
CaMOCTilMHO, TO6TO Ha BAAcHWUM poscyh. CyyacHMM cloB-
HWK iHWWOMOBHMX CJiB BM3HAYa€E TepMmiH “anckpeunia” ak
“po3B’sA3aHHA AKOro-HebyAb MUTaHHSA Ha BJlacHMM poscya”
(MaeTbcs Npo nocagoBy 0coby abo AeprKaBHMM opraH) [13,
C. 228]. TAYMayHMI CIOBHMK CYCMiZIbCTBO3HABYMX TEPMIHIB
nig “amMckpeuien” posyMie BUpilLEHHA NOCaZ0BOK 0CO60H0
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a60 JepyKaBHMM OpraHoM 6y/b-AKOro MUTAHHA Ha BJlaCHWMM
po3scya [14, c. 128]. BeMKuM TIyMauHMIM CNOBHMK CydYacHOT
YKPaiHCbKOT MOBM MiCTUTb HaCTyMHe BU3HAYEHHA: “AMCKpe-
uia” - ue BMUpilEHHA NOCaZ0BOK 0CO6OI abo AeprKaBHUM
OpraHoM fIKOro-Hebyab MMTaHHA 3a BJIACHMM PO3CYZO0M;
BiANOBIAHO “AMCKpeUiMHUMM” - TOM, WO Ai€ 3a BAACHWUM
po3scyaom [15, c. 298].

P.C. MenbHWK nig agmiHiCTpaTUMBHUM pPO3CYAOM PO3y-
Mi€ “BM3HAYEHMIM MEXKaMM 3aKOHOZABCTBA NEBHMM CTYMiHb
CcB060M OpraHa BUKOHaBY0i B/laZiyt Y MPaBOBOMY BMPiLLEHHi
KOHKPEeTHOT iHAMBiAYyanbHOI ynpaBAiHCbKOT CripaBu, AKMMI
HaJAETbCSA 3 METOI0 3a6e3neYeHHs Hai6ibL ONTMMaNbHOrO
11 BupiweHHA” [2, c. 158]. A.T. BoHHep BM3Ha4ae po3cyn
[lep’KaBHMX OpraHiB Ta MoOCajoBMX OCi6 AK “AianbHICTb 3
MOLLYKY HaMGi/IbLL ONTMMAJIbHOIO PilleHHS B paMKax 3aKoHY,
fIka 06yMOBJIEHa NOCTaB/IEHNMM Nepes AepKaBHUMMK opra-
HamM Ta NoCcazZloBMMM 0COGaMM 3aBJaHHAMM Ta Bignosigae
iHTepecam Aep»aBu i CycnisibcTBa Ta 3aCHOBaHa Ha aKkTax
06’€eKTUBHOI AilicHocTi” [16, c. 35].

M.K. 3akypiH nig auckpeuiiHUMM NOBHOBAXKEHHAMM
po3yMi€ “MOXAMBICTb AiATU 32 BACHMM PO3CYZ0M, B MEXax
3aKOHY, MOX/IMBICTb 3aCTOCYBaTM HOPMM 3aKOHY Ta BYMHUTH
KOHKPeTHi Aii (abo Ailo) cepes iHWMX, KOXHi 3 AKMX OKPEMO
€ BiAHOCHO NMpaBU/IbHUMM (3aKOHHMMM)” [17, c. 19]. 10.0.
TUXOMMPOB BBAXAE, L0 “afiMiHICTPATUBHMM PO3CYA € iHTe-
NEKTYa/IbHO-MPaBOBMM iMMNYIbCOM AEPrKaBHOr0 YNpaBJ/liHHA,
peryJitoBaHHsA Ta KOHTPOJIt0. [AMHaMi3M Moro 3micTy i nigctas
3aCTOCYBaHHA BM3HAYAETbCA BEJIMYE3HMM OBCArOM Aep-
¥KaBHMX CMNpaB, PyX/IMBICTIO CUTyalii, Npo6iem i 3aBAaHb.
3abe3neyeHHA 3aKOHOAABYOT OCHOBM aAMiHiCTpaTMBHOIO
po3cyay i 3aKpinaeHHs Moro Gpopm i NigCTaB - rapaHTia Moro
edeKTMBHOCTI Ta AeMoKpaTtmyHocTi” [18, c. 79].

Ham iMnoHye aymKa npo Te, Lo 3aCTOCyBaHHA AMCKpe-
LiMHMX MOBHOBAXEHb - Lie [03BOJIEHA 3aKOHOM iHTeNeK-
Tya/lbHO-BOJIbOBa AifA/IbHICTb KOMMNETEHTHOr0 Cy6’€eKTYy,
3MIiCTOM AKOT € 34iMCHEHHA BMGOPY OAHOrO 3 AeKiNbKoX
BapiaHTiB pilleHHsA, BCTaHOB/IEHOr 0 NPaBOBOK HOPMOHD, A/1A
3a6e3neyYeHHA 3aKOHHOCTi, CnpaBeA/IMBOCTi, fOLi/IbHOCTi Ta
edeKTMBHOCTI aMiHiCTpaTMBHOrO perysioBaHHsA, 3 METO
yXBaJsIeHHA ONTUMaJIbHOTO PilLleHHA MO CMpaBi, MakCMMabHO
MOBHO 3ab6e3neyylyun AOCArHEHHSA BCTaHOBJIEHWMX MPaBOM
uinem [19, c. 482].

3anexHo Bif cTyneHA cBO6OAM NMPaBO3acTOCOBHMKA
MOXHa BMAI/IMTU AeKinbKa pi3HOBUAIB aAMiHICTpaTMBHOIO
po3scyay. Mepw 3a Bce, aAMiHICTpaTMBHMI PO3CYy] MoXKe
BTiNOBaTMCA Y HaAaHHi BignoBiAHOMY Cy6’€KTy mpaBa
BMAATM aKT YM MPUMHATKU pilleHHA Ha niactasi BinbHOMO
BMOOPY OAHOr0 3 AEKiZIbKOX BapiaHTiB, 3anponoHOBaHMX Y
3aKOHi, AIKi 3 TOYKM 30pY 3aKOHHOCTi € TOTOXHUMM. Jpyruit
pi3HOBMA agMiHICTPaTMBHOIO po3Ccyay MaE micue npu npu-
MHATTI opraHom (NMocaoBoo 0co60t0) pillieHHs y crpaBi, SKe
IPYHTYETbCA HA NMPUMMCAX HOPM, LLO PETJIAMEHTYIOTb MOro
AiANbHICTb 3a AOMOMOrO 3araJibHMx (OpMyItoBaHb (“Mae
npaeo”, “BCTaHOB/IOE”, “BM3HAYAE” TOLLO), KOJIM HEMAE BU-
YyeprHoro abo TOYHOro nepesiky yMoB NPUMHATTSA pilleHHS.
[0 HacTyrnHoro BuAY aAMiHICTPATMBHOIO PO3CyAy MOMKHa
BiAHECTM MPUMHATTA OpraHoM abo MocazloBo 0coboto pi-
LIEHHA Ha NiacTaBi HOPM, AKI MICTATb FHYYKi, HEKOHKPETHi
noHATTA (“B pasi HeobXxigHOCTI”, “3rigHo 3 o6CcTaBMHaAMMK”,
“y HeBigKnaaHMX BMNagKkax” Towo) [2, c. 159].

PekomeHgauia Komitety MiHictpiB Pagn €sporn Ne R
(80) 2 CTOCOBHO 3AiIMCHEHHA AMCKPELiMHUX MOBHOBAXKEHb
aAMiHICTpaTMBHUMM OpraHamu B po3Ain 1 NponoHyTb nig,
JOMCKPeLiMHUMM MOBHOBAXKEHHAMM PO3YMiTH MOBHOBAXKEHHS,
AKi agMiHICTpaTMBHUIA OpraH, NpMiMaiodM pilleHHs, MoXe

1-2016

IOPUAMYHOT OCBITH

37iMCHIOBATH 3 MEBHO CBOG0/010 PO3Cyy, TOGTO, KOMM Ta-
KW OpraH MoKe 06MpaTh 3 KiJIbKOX PUAMYHO AOMYCTUMMX
pilleHb Te, AKe BiH BBaXKa€ HaMKpaLLMM 3a AaHMX 06CTaBMH
[20]. HamaraHHA HacnigyBaTW BUMOTM €BPOMENCHKOro 3a-
KOHOZIaBCTBa i €BponeMcbKi TeHAeHLil WoJ0 3aCTOCYBaHHSA
inei npo AMCKpeLilHi NoBHOBAXKEHHA OpraHiB JAeprkaBHOT
BJIaAM B YKPAIHCbKMUX peanifix npuM3BOAMTb 4O TOro, Lo B
AEeAKMX CUTYyaliaX CTAE HEMOXJIMBUM TFpoMajsaHaMm i mia-
NMPMEMCTBAM 3aKOHHO 3aXMCTMTU CBOI NMpaBa HaBiTb Yepe3
cya [21, c. 11]. ToMy aKTyanbHUMM € BMBYEHHS MUTaHHSA
rapaHTii 3aKOHHOCTi 3aCTOCyBaHHA afMiHiCTpaTUMBHOrO
po3cyZly B AiANbHOCTI opraHiB ny6nivyHOT agMiHicTpauii.
€BponeMnCcbKUiM Cys 3 NpaB IIOAMHM HEOAHOPA30BO aHai-
3y€ HasABHICTb, MeXi, CMOCi6 i 3aKOHHICTb 3aCTOCYBaHHA
JAMCKPeLiMHUX NOBHOBaXKEHb HaLioHa/IbHUMM OpraHamM, ix
nocazoBusmMM. Y 6inbWOCTi BUNAAKiB BiH BUpilLye cripaBu
i3 3aCTOCYBaHHAM aHanily MeX TaKMX MOBHOBaXKeHb, iX
BiANOBiAHOCTI NPUHLMMNY BEPXOBEHCTBA MpaBa. 3 NPaKTHUKK
€BponeMcbKoro cyay 3 npas JOAMHU BUTIKAE Take: Yy Haui-
OHaJIbHOMY MpaBi Ma€e 6yTH nepegbayeHo 3acié NpaBoBOro
3axXMCTY Bif AOBiIbHMX BTPYYaHb OpraHiB AepKaBHOT BlagM
B NpaBa, rapaHToBaHi KoHBeHL i€l Npo 3aXMCT npas S0 AMHU
i OCHOBOMO/IOXHMX CBOGOJ [22], paTudikoBaHa YKpaiHO
17 nunHa 1997 poky [23]. byab-AKa 3akoHHa nigctaBa 414
34iMCHEHHA AMCKPEUiMHMX MOBHOBAXKEHb MOXE CTBOPUTU
IOPUANYHY HEBM3HAYEHICTb, L0 € HECYMICHOIO 3 NPMHLMMNOM
BEPXOBEHCTBa NpaBa 6e3 4iTKoro BM3Ha4YeHHsA 06CTaBUH, 3a
AKMX KOMMNETEHTHi OpraHm 34iMCHIOTb TaKi MOBHOBAXKEHHS,
a60 HaBiTb CNOTBOPMTM CaMy CyTb MNpaBa.

BignosigHo Ao nyHKT 1.6 MeTogo10rii NnpoBeeHHA aHTH-
KopynLiiHOi ekcnepTmau: “ZIMCKpeLiiHi NOBHOBAYKEHHS - Lie
CYKyMHiCTb NpaB Ta 060B’A3KiB OpraHiB Aep:kaBHOi BlaM Ta
MicLeBOro camoBpsAAyBaHHS, 0Cib, YNOBHOBaXKEHUX Ha BUKO-
HaHHA DYHKLUIM Aep:KaBu abo MiCLIeBOro CaMoBpAAYBaHHSA,
O HaJalTb MOXK/MBICTb Ha BJIACHWUIM PO3CY[ BM3HAYMTH
MOBHICTIO @60 YaCTKOBO BMA i 3MiCT ynpaBiHCbKOro pilleH-
HA, AKe NPUMMAETbLCS, a60 MOXK/IMBICTb BUGOPY Ha BJACHUM
po3cyZ oAHOro 3 JeKinbkox BapiaHTiB ynpaB/iiHCbKMX
pilweHb, nepeabayeHNX HOPMATMBHO-MPABOBUM aKTOM,
NPOEKTOM HOPMATMBHO-MPABOBOrO aKkTa” [24]. AUCKpeUiMHi
MOBHOBAXXEHHA MalTb TaKi 03HaKM:

- 403BOJIAIIOTb OpraHy (0cobi, YNOBHOBAXKEHiM Ha BMKO-
HaHHA DYHKLUiM Jep:KaBM ab0o MiCLLeBOro CaMoBpsAAYBaHHSA)
Ha BJIaCHUM PO3CYZA OLiHIOBATH HOPUANYHUIM (DaKT (baKTHy-
HMM CKNaZ), BHACNIJOK YOro MOXYTb BMHMKATH, 3MiHIOBa-
TUCb ab0 MPUMNMHATUCH NPaBOBiIAHOCUHM;

- [03BO/IAIOTb HA BJIAaCHWUM po3cyz o6upaTh OfHy i3
JEeKiNbKox hopM pearyBaHHs Ha AaHWM LOPUAMYHMI haKT;

- HaZaloTb MOXJIMBICTb opraHy (0co6i, yNoBHOBaXKEHiH
Ha BMKOHaHHA (YHKLiM AepaBu abo MicLLEBOro camoBps-
JlyBaHHA) Ha BJIaCHWIM pO3Cy/[] BUGMpPaTH Mipy ny6iuHO-npa-
BOBOIO BMJ/IMBY WWOA0 (Di3UYHMX Ta LOPUAMYHMX OCi6, MOro
BMZ, PO3Mip, CNoci6 peanisauii;

- A03BOJIAIIOTb OpraHy (0co6i, yNoBHOBAXKEHiM Ha BMKO-
HaHHSA dYHKLiM aepykaBu abo MiCLLEBOr0 CaMOBPAAYBaHHSA)
o6paTn bopMy peanisauii CBOIX MOBHOBaXXEHb - BUAAHHSA
HOpMaTMBHOrO abo iHAMBiAya/IbHO-NMPaBOBOr0 akTa, BYM-
HEHHA (YTPMMaHHA BiJ BUMHEHHA) agMiHiCTpaTUBHOI Ail;

- HaZinATb opraH (0coby, yNOBHOBaXKEHY Ha BUKOHAHHSA
byHKUiM feprkaBM a6o MiCLLEEBOro CaMoBpPSAyBaHHS) NPaBoOM
MOBHiCTIO @60 YAaCTKOBO BM3HA4aTM MOPAAOK 3A4iMCHEHHSA
IOPUAMYHO 3HAYYLUMX AiM, Y TOMY YMCNi CTPOK Ta nocnigoB-
HiCTb X 34iMCHEHHS;

- HaZaloTb MOXJIMBICTb opraHy (0co6i, yNoBHOBaKEHiH
Ha BMKOHaHHA (YHKLUiM AepyKaBu abo MicLLEeBOro camoBps-
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JlyBaHHSA) Ha BJIaCHMM po3Cy BM3HA4aTH Crnoci6 BUKOHaHHS
YNpPaBAiHCbKOrO Pill€HHSA, Y TOMY YMCi nepejaBaTy BUKO-
HaHHA NPUMHATOrO pilleHHsA NianerMm ocobam, iHLWKM aep-
KaBHMM OopraHam Ta opraHam MicLeBoro caMoBpAAyBaHHs,
BCTAHOB/IOBATM CTPOKM i Nnpoueaypy BUKOHAHHSA (MyHKT 13
MeToauuyHMX pekomeHaauin MiHicTepcTBa tocTuLiTl YKpaiHm
Big 16 >xoBTHA 2013 poKy “3anob6iraHHa i npoTuaia Kopynuii
B [lepXXaBHMX OpraHax Ta opraHax MicLeBOro camoBpAay-
BaHHA” [25]).

AHanis YMHHOro yKpaiHCbKOro 3aKOHOAaBCTBa CBiAYMTb,
Lo Y NeBHiM Mipi 3aKoHoZaBelb HaZi/IMB OpraHu JeprkaBs-
HOT BiaaM i MicueBoro camoBpsfyBaHHS AMCKPeLiMHUMM
MOBHOBAaXXEHHAMM (aAMiHiCTPaTMBHMM PO3CYAOM), TOBTO
NpaBOM AiATH 3a BJJACHMM PO3CYAOM, Y pilleHHi NPaKTUYHMX
3aBAaHb. JliAnbHiCTb opraHiB BMKOHaBYOi Bfagu Ta Micue-
BOIO CaMOBpPAAYBaHHA, 'PYHTOBaHa Ha BUKOPUCTAHHI MOX-
JIMBOCTEN, BUSHAYEHUX HOPMOIO NMpaBa, NOBMHHA IMAHEHTHO
3B’A3yBaTW OCHOBHi MPUHLMNM BiTYM3HAHOT NPaBOBOT CUCTE-
MM 3 IMCKPELiIMHUMM NOBHOBAXKEHHAMM (aAMIHICTPaTUBHUM
pO3Cy/10M), WO AeTePMiHYE HEObXiAHY ONTMMabHICTb ANA
yXBaJiIeHHA e(PEKTMBHOMO PillEHHSA, AKe, 3aJIeXKHO Bij npo-
Lesypu, € NPOSIBOM KOMMPOMICY MiX iHTepecamu feprkaBu
Ta NpMBaTHOT 0COOM. HMHi NpaKkTMKa HauioHa/IbHUX CyAiB 3
pO3rnsafy KOHKPETHMX Crpas, MoB’A3aHUX 3 MOMMJIKAMM B
3aCTOCYBaHHi AUCKPEeLiMHUX NOBHOBaXKeHb (aAMiHicTpaTuB-
HOro poscyay), 6a3y€eTbCcs Ha roJIOBHOMY MPUHLMMI Halio-
Ha/IbHOT CMCTEMM MpaBa - 3aCTOCYBaHHi “GYKBM 3aKOHY”.
HasBHiCTb AMCKpeLiMHMX NOBHOBaXKeHb (agMiHiCTpaTMBHOro
po3cyZly) € HEO4HO3HAYHMM MPaBOBMM MPOSBOM, TOMY,
BMKOPMCTOBYIOYM TaKi MOBHOBAXXEHHA, opraH ny6aivyHoT
afMiHicTpauii 3060B’A3aHMIM NepeayciM NpaBM/IbHO OLiHM-
TV CuUTyauilo, He MPUNYCKalyM NpU LbOMY 3/10BXKMBaAHHSA
BNIAZI00 Ta JOTPUMYIOYUCb METM, 3aA/1A JAOCATHEHHA AKOT
MOMy 6Y/10 HaZ]aHO TaKi MOBHOBaXKEHHSA. 34iMCHIOYM NEBHi
Ai1 abo YTPUMYIOUMCD BiZ X 34iMCHEHHSA, NPUMMaOYM KOH-
KpeTHe pilleHHsA y MeXax CBOEi KomneTeHLii, uei opraH
a60 YMOBHOBAXXEHMIM HMM MOCAJOBELb MOBMHHI CTaBUTU B
OCHOBY BMOOPY 3arajlbHOAepKaBHi iHTepecH, 3arasbHOrpo-
MazcbKe 61aro, BUXOAMTH MLLE 3 NOTPEOM 3abe3neyeHHs
Yy PaMKax 3aKOHy 3aXMCTy MAMHOBMX abo iHWMX MpaB Tiel
TepuTopianbHOT OBLUMHM, AKY BOHM Yyocobto0Tb [21, c. 14].
TaKMM YMHOM, AN1A HaMKpaLLoro 3abe3neyeHHs 3aKOHHOCTI
6yN10 6 AOLiNIbHUM 3aKPiNMTM B 3aKOHaX Ta iHLWMX HOPMAaTUB-
HO-NPaBOBMX aKTax BignoBigHi dopmMm poscyay 3 TMM, LL06
iX 6yN10 6ibll €PEeKTMBHO BUKOPMUCTOBYBATU. Ane 3p06UTH
Le AO0CMTb NpobaeMaTHyHo [26, c. 26].

BMCHOBKMU: MMpuiiMatoum pilleHHs y BignosiaHocTi Ao
JOMCKpeLiMHMX NOBHOBaXKeHb (aAMiHICTpaTUBHOIo po3cyay),
opraH ny6ai4yHoiT agMiHicTpauii abo ix nocagoBi 0Co6M MaloTb
BMXOAMTM, NMEPLL 3a BCe, i3 3ara/lbHMX BKa3iBOK 3aKOHY, 3
MEeTH, AKY nepecnifye y AaHOMy BMNaZKy 3akoHoZaBelp,
i KOHKpPeTHUX maTepianiB i 06CTaBMH cnpaBu. MNpu LbOMY
BOHM 3060B’A3aHi KepyBaTMCA 3araJibH1UMM i cneviabHUMM
NMPUHUMNAMKM NpaBa, HOPMaMK MOpaJsli Ta eTUKM, a TaKoX
BJJACHUM AOCBiAOM y cdhepi agMiHiCTpaTMBHOIO ynpaBJiiH-
HA Ta MpaB03acTOCYBaHHA. 3aCTOCYBaHHA AMCKPELiMHMX
NMOBHOBaXKeHb (a4MiHiICTPAaTMBHOIroO po3cyay) AyXe TiCHO
noB’s3aHe 3 Npo6aeMOot0 3abe3neyeHHA 3aKOHHOCTiI. ToMy
3aKOHOM MOBWHHO 3 AOCTaTHLOK YiTKICTIO BYTU BM3HAYEHO
Mexi AMCKpeuifMHMX NMOBHOBa)eHb (aAMiHiCTpaTMBHOro
po3cyZly) Ta nopAAoK i 3A4iMCHEHHSA, 3 ypaxyBaHHAM Jfe-
riTMMHOT MEeTM NEBHOro 3axoAy, abu y6esneymtn ocobi
a[lEKBATHMM 3aXMCT Big AOBiNbHOMO BTpyYaHHs. KOHKpeTHa
HOpMa 3aKOHY MOBMHHA MIiCTUTM JOCMTb YiTKi NONOXKEHHA
Npo Mexi Ta XxapaKkTep 34iMCHEHHs BiagnoBigHMX AMCKpeLi-

MHUX NOBHOBAKEHb (aAMiHICTPaTUBHOIO po3cyay), HaZaHMX
opraHam Jep:aBHOi B/laiv Ta MiCLIEBOrO CAMOBPAAYBaHHA.
Y pas3i, AKLO ¥ 3aKOH He Ma€E A0CTaTHbOT YiTKOCTi, MOBUHEH
crpauboByBaTH MPUHLMI BEPXOBEHCTBA NpaBa Ta 3aKOH-
HocTi. Jly)ke BaXX/IMBUM € CKOPOYEHHA YMCaa NMpaBOBMX
NPUMNMCIiB BiAHOCHO-BM3HAYEHOIrO XapaKTepy, ajXe came
npo6iema HeYiTKMX KOPAOHIB AUCKPELiMHMX MOBHOBAXKEHb
(aaMiHiCTpaTMBHOIO po3CyAy) YacTo 3yMOBJIOE MOXK/IMBICTb
BUYMHEHHA CBaBiN/IA NocasjoB1MMM 0coOb6aMM opraHiB ny6aiqHoOT
afMiHicTpauii, KpMMiHasIbHKMX NpaBONOpYyLUEHb KOPYMLiMHOT
CMPAMOBAHOCTI Ta iHwWe.
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PO3r/1A4 TEOPETUYHUX TA NPABOBMX NOJIOKEHD
TPAHCHALIIOHA/IbHOI OPT'AHI3OBAHOI 3/104UMHHOCTI TA
BU3HAYEHHA MOI'O NOHATTA

B cmammi po32n1a0aembca numMaHHA w000 BU3HAYEHHSA
noHamMmA “mpaHcHayioHanbHOi 0p2aHi308aHOT 3/104UH-
HoCcmi” Ha OoCHoBI aHanizy meopemuy4yHUX Ma NpPasosux
NOJIOKEHb.

Knw4yosi cnosa: mpaHcHayioHasbHa op2aHizosaHa
3/104UHHICMBb.

B cmambe paccmampusaemcs sonpoc o6 onpedesie-
HUU noHAMUA “MpPAaHCHAyUOHA/IbHOU 0p2aHuU308aHHOU
npecmynHocmu” Ha OCHOBE aHA/IU3a MEOPemuyYecKux u
npasosbix nosoxeHud.

Knrouesble cio8a: mpaHCHaUUOHA/IbHAA OP2AHU308AH-
Has npecmynHoCMb.

The article deals with the question of the definition of
“transnational organized crime” on the basis of theoretical
analysis and legal provisions.

Key words: transnational organized crime.

MocTtaHoBKa npo6iemn. OpraHizoBaHa 3JI04MHHICTb
HabyBa€ TpaHCHaLiOHa/NbHOMO XapaKTepy, CTaE peasibHo
3arpo3ot0 AndA CBiTOBOro CriBTOBapMcTBa AK 3a CBOTMM
MacwTabamu, TaK i 3a Mipot BNMBY Ha iHWIi couianbHi
IHCTUTYTU. 3104YMHHI opraHi3auii BUKOPUCTOBYOTb CyYacHi
MiXHapoAHi KOMyHiKaLilMHi i TpaHCMOPTHI MOXMBOCTI,
a TaKoX (aKT BigCYTHOCTiI HaneXHOoi npaBoBoi cniBnpawi
MiX AepyaBamu. Po3pocTaHHA opraHizoBaHOi 3/104MHHOCTI
[0 TpaHCHauioHa/IbHOrO XapaKTepy, 3pPOCTaHHA Ki/IbKOCTi
3/I0MMHHMX OpraHisauii 3 MiXHapoAHUMM 3B’A3KaMMu BU-
3HayalTb HeobxigHicTb TiCHOT NoBcAKAEHHOT cniBnpaui
Jep)KaB Mo po3LUYKY, 3aTPMMaHHIO i BUAAYi 3104MHLiIB ANA
KpPMMiHa/IbHOro nepecnigyBaHHA ab0 BMKOHAHHA BMPOKY.
HalBaXk/IMBilULMMKM YMOBaMM po36YZ0BM YKpaiHWM SIK Mpa-
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AomHiyak B.B.,
Mawaes A.3.0.
BOBOI JAeprKaBM € 3aBeplieHHA pedOopMyBaHHA CUCTEMM
KPMMiHa/IbHOT HOCTULIT, NpUBEAEHHA HauioHa/IbHOro 3aKo-
HOZaBCTBa Yy BiAMOBiAHICTb A0 MiXHapoAHMX CTaHAApTiB,
o Bia6yBa€eTbCA Yy LeM HecnoKiiHuM nepiog. Oco6amBy
Hebe3neKy A5 po36y10BM MOI0AOT AepKaBM M hOpMyBaHHS
rPOMaJAHCBKOro CycnisibCTBa CTAHOBJIATb CYTTEBI 3MiHM B
CTPYKTYPi 3/T04MHHOCTI, L0 HaByBa€E 03HaK OpraHi3oBaHoi 1
TpaHCHaUioHasbHOT. 3a AaHWMKM MBC YKpaiHu, Ha TepuTopii
YKpainu y 2003-2016 pp. BusaBneHo 6113bko 400 opraHiso-
BaHWUX IPyM Ta 3/I04MHHUX OpraHisaLii 3 MiXKHapogHUMM M
TpaHcHauioHanbHWMKM 3B’A3KamMu. ToMy icHye noTpeba B
HaYKOBOMY A0CNiAXKEHHi TpaHCHaLioHa/IbHOT OpraHi3oBaHo1
3/104MHHOCTI 3 METOI0 NiABMLLEHHS e(hEKTMBHOCTI MiXKHapoa-
HOro cniBpo6iTHULTBA Y cchepi NpoTMAiT TpaHCHALiOHa/bHIM
OpraHi3oBaHii 3/104MHHOCTI.
MeTa craTtTi. MeTol CTaTTi € aBTOPCbKE BWM3HAYEHHA
MOHATTA “TpaHCHaLioHa/IbHOT OpraHi3oBaHOT 3/104MHHOCTI”.
Buknazg ocHoBHOro matepiany. Y topuauyHin nitepatypi
LLle He HanpaLbOoBaHO 3ara/ibHOMPUMHATOrO Ta AOKTPUHAIIb-
HOr0 BM3HAaYeHHA NOHATTA TPaHCHAaLioHaIbHOT OpraHi3oBaHOT
3JIOYMHHOCTI, Te ¥ CaMe MOXHa CKa3aTu i Npo MiXHapoaHi
HOPMAaTMBHO-MNPaBOBi aKTH, AKi No-pi3HOMY TPaKTYHOTb LiEM
3/10YMHHUIM (DeHOMEH. 3MICT MOHATTA TpaHCHaLUioHa/bHa
opraHizoBaHa 3/104MHHICTb pAAOM aBTOPiB BM3HAYAETbLCA
no-pi3HOMY, HaNpuKAaa: Ha 6a3i onmcy Ti HaMGiNbLL TUMOBMX
03HaK, Yepe3 XapaKTEePUCTMKY TpaHCHaLiOHa/IbHMX 3/T04MH-
HMX opraHisauin [1, c. 8], a TaKoX 3a JOMOMOrol BU3HA-
YeHHA Gi/bL LIMPOKOro NOHATTA “TpaHCHaLioHaIbHOT 3/10-
YMHHOCTI” [2, c. 20] i 6inbL BY3bKOro NOHATTA “AiANbHICTb
TPaHCHaLioHa/IbHUX KpMMiHasbHKUX Koprniopauin” [3, c. 11].
KpumiHanbHe cepesioBuLLe 3 PO3BUTKOM MO0 MiXKHapOAHMX
3B’A3KiB i HOBMM, TpaHCHaLiOHa/lbHUM MOJIEM AiANIbHOCTI,
a TakoX Aefani yacTillMM BMKOPMUCTAHHAM Tepopy, Mpu
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