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IOPUANYHE 3AKPIMJIEHHA TA PEAJIBALIA ®YHKLINA MPABA
Y KOHTEKCTI 3ATAJ/IbHOIO PIBHA NMPABOCBIAOMOCTI

Y cmammi npoaHanizosaHo ocobausocmi  1OpUOUYHO20
3akpinieHHA PyHKYil npasa. OXapakmepu3o8aHo 3mMicm yHK-
uill cyyacHo2o0 YKpaiHcbKo20 npasa ma ix peanizayii 8 KOHMeK-
cmi npasosoi cgidomocmi. BusHayeHo, wjo yHKUia supaxae
Hati6isbw icmomHi, 20/108Hi pucu npasa i cnpamosaHa Ha 30ilic-
HeHHS KOPiHHUX 3a80aHb, WO CMOSiMb neped NPasomM Ha OaHOMY
emani lio2o po3sumky. ®YHKYia npasa suUABNAE, AK 6Y/I0 Bxe
3a3HaYeHo, Hanpsm U020 GKMUBHO20 BNJUBY, NOK/UKAHO20
8nopsAdKysamu nesHuli BUO CycnisibHUX BiIOHOCUH. Tomy OOHiEr0
3 iIMaHeHMHUX 03HaK YHKYii npasa € it QUHamiam. QyHKYioHa/b-
Hicmb npasa € (o2o iHMezpasibHo (i YHIBEPCasIbHOK XApaK-
MEPUCMUKOI0, BUPAXXEHHAM Uo20 npupodu i xapakmepHa 0nA
6yOb-AK0T NPasosoi cucmemu Ha 8cix icmopuYHUX emanax ii pos-
sumKy. OYHKUiA Npasa BUABASEMbCA BOOHOYAC Y CYCNi/IbHOMY
6ymmi U y cgidomocmi iHOugioa. 3’acosaHo, W0 Baxugicmb
yHKUYil 8IOBUBAEMBCA 8 CYMHICHUX O3HAKAX Npasd, BKJ/IOYA-
ro4u Memy, 3a80aHHSA, 3Micm iHCmMuUmMymis i HOpM Npaga, mMex
8N/1UBY MOW0, @ MAKOX POJib, AKY 8idi2paomb came KoHcmu-
myuiliHi Hopmu y popMyBaHHi 3acad, AKi 8 CyKynHocmi BU3Ha-
4aroms coyiasibHy i npagosy cymHicms deprkasu, CNPAMOBYIoMb
dis/bHiCcMb ii KepiBHUX MA YNOBHOBAXKEHUX Op2aHis.

Kmoyosi cnosa: ¢yHkuyia, dyHKUii npasa, npasocsioo-
Micmb, PyHKUiT npasocgidomocmi, peanizayis gyHKyil npasa.

B cmambe npoaHaiu3uposaHbi 0c0beHHoCMU pUOUHeCcKo20
3akpensieHus gyHkyul npasa. OXapakmepu308aHoO codepaHue
yHKUUL COBPEeMEeHHO020 YKPAUHCKOo20 Npasa u ux peaausayuu
8 KOHMeEKCme npasoso2o co3HaHus. OnpedeneHo, Ymo dyHKYuUA
sblpaxkaem HauboJsiee CyujecmaeHHble, 2/1a8Hble Yepmbl Npasa
U HanpassieHa Ha ocyuwecmssieHUe KOpeHHbIX 3a0ad, CmoAuUX
neped nNpasom Ha OAHHOM 3mane ezo pazsumus. OyHKUuS
npasa obHapyxusaem, Kak Obl/I0 y)Ke OmMmeyeHo, Hanpassie-
Hue e20 akmusHo20 8030elicmaus, NPU3BaHHO20 YNnopAaGo4UMb
onpedesieHHbIll BUO 06WecmBeHHbIX omHoweHul. [lo3momy
OOHUM U3 UMMAHEeHMHbIX NPU3HAKo8 yHKUUU npasa As/semcs
ee QUHamu3M. OYHKLUOHA/IbHOCMb NPAsa ABASEMCs e20 UHme-
2panbHoll U YHUBEPCa/IbHOU Xapakmepucmukol, BbipaxkeHuem
€20 Npupodbi U XxapakmepHa 018 tobol npasosol cucmembl Ha
8Cex UCmopuYeckux 3manax ee pasgumus. QYHKUUS Npasa oKa-
3blBaemca 0GHOBPEMEHHO 8 06WEeCMBeHHOM bbimuu U 8 CO3Ha-
Huu uHOusuda. BbiscHeHo, Ymo BaxkHOCMb PyHKYUL ompaka-
emcs 8 CYWHOCMHbIX NPU3HAKAX NPpasa, 8K/I4Aas Ueau, 3a0aqu,
codep:KaHue UHCMumymos U HopmM Npasa, 2paHuy, 8o3oelicmaus
u m.d., a makxxe poJib, KOMOpPYo U2parm UMEHHO KOHCmumy-
YUOHHble HOpMbl 8 (POPMUPOBAHUU OCHOB, YMO 8 COBOKYNHOCMU
onpedesifloM COYUA/IbHYIO U Npasosylo CywHocms 20cyoap-
cmaa, Hanpas/islom OesmeslbHOCMb ee PYKOBOOAWUX U YnoJi-
HOMOYEHHbIX 0p2aHO8.

Kniouesble cnosa: yHKYuA, yHKYUU npasa, npasocos-
HaHue, PyHKYUU Npasoco3HaHuA, peasausayus gyHKyul npasa.

The article analyzes the features of the legal fixing
of the functions of law. The content of the functions of modern
Ukrainian law and their implementation in the context of legal
consciousness is characterized. It is determined that the function
expresses the most essential, main features of the law and is
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aimed at the implementation of the fundamental tasks facing
the law at this stage of its development. The function of law
reveals, as already stated, the direction of its active influence,
designed to regulate a certain type of social relations. There-
fore, one of the inherent features of the function of law is its
dynamism. Functionality of law is its integral and universal
characteristic, expression of its nature and characteristic of any
legal system at all historical stages of its development. The
function of law is manifested at the same time in public life
and in the mind of the individual. It is found that the importance
of functions is reflected in the essential features of law, includ-
ing the purpose, objectives, content of institutions and norms
of law, limits of influence, etc., as well as the role played by
the constitutional rules in the formation of principles that collec-
tively determine the social and legal nature of the state, direct
the activities of its governing and authorized bodies. It is empha-
sized that the structure of legal consciousness consists of three
components: legal knowledge, legal evaluations and legal frame-
works. Most scholars identify two elements of its structure: legal
ideology and legal psychology. In modern society, legal ideology
seems to play a leading role, driven primarily by the "legali-
sation” of public life, the rise of the value of legal regulatory
and security institutions, the transformation of legal values into
an integrative, cementing foundation of social consciousness. It
is concluded that in the study of the processes of legal entrench-
ment and implementation of the functions of law in the context
of the general level of justice, law has social value only when
it has real, not nominal effect on the state of social relations,
improves the quality of state bodies and institutions of civil soci-
ety. At the same time, in our opinion, the quality of implemen-
tation of the functions of law as a dynamic component of justice
is of key importance in determining the degree of effectiveness
of modern Ukrainian law.

Key words: function, functions of law, legal awareness,
functions of justice, implementation of functions of law.

MocTaHoBKa Npo61eMu Ta ii akTyanbHicTb. CKIagHWM
AMHaMIYHMI XapaKTep MNpaBoBOi peasibHOCTi 3YMOBJIOE
HEOOXiAHICTb BM3HaYeHHA Ti (YHKUiOHA/IbHOro Mpu3Ha-
YyeHHA. JocnigkeHHa Kateropii «yHKUii» y cdepi npaBa
He HaJa€E MOXJIMBOCTI KOHCTaTyBaTM HaABHICTb €AMHOIO
nornagy Ha uwo npobnemy. Lle 3yMoBieHO 0CO6/IMBICTIO
Ta 3ano3M4YeHHAM KaTteropii «yHKuii» 3 iHWMX Hayk,
CKJ/IaAHICTIO NPaBOBMX ABMLL AK 6araToacneKkTHMX Ta Mosi-
CTPYKTYPHMX, a TakoX BiCYTHICTIO €AHOCTI B Nornaaax Ha
NpaBoOBY peasibHiCTb, NPaBOBY CBiJOMICTb Ta iXHi OCHOBHi
CKNaJHVKN.

MeTow cTaTTi € aHanis 0co6/MBOCTEN LOPUAMYHOMO
3aKpinneHHA yHKUiM npaBa, XapaKTepuCTMKa 3MicTy
dyHKUIM cy4acHOro yKpaiHCbKOro mpaBa Ta ix peanisaujii
B KOHTEKCTi NpaBoOBOi CBi4OMOCTI.

Buknag ocHoBHoro marepiany. OyHKuUis npaBa BUNAU-
Ba€ 3 ii CYTHOCTi M BM3HAYAETbCA MPM3HAYEHHAM NpaBa
B cycninbcTei. OYHKLUIT - e dakTMyYHO BifobpaxKeHHsA cyT-
HOCTi nMpaBa B CyCniZIbHMX BigHOCMHax. BogHoyac noBHi-
CT0O conigapusyemoch i3 gocnigHukom [1. PabiHoBMueM
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y TOMy, WO 6yay4n NpOsBOM iMaHEHTHUX BJIACTMBOCTEMN
CYTHOCTi, (YHKLii He 3BOAATbLCA 4O HMX i HE € MPOCTO
iX NpoeKuUietn. He MoxkHa MexaHiyHO noB’sA3yBaTM (YHKLIT
i CyTHICTb MpaBa, agyKe HaCTi/IbKKU ABMULLE 3aBXKAW MICTUTb
MOMEHT He3aJIeXXHOCTi Bif CyTHOCTi, Tak i pyHKLia npaBa
Mage NeBHy CTYNiHb He3a/1eXXHOCTi Bif Moro cyTHocTi. OTxe,
(yHKLiA NpaBa, AK BU3HAYAE JOCNIAHMK, Lie TaKMM Hanpsam
Moro BM/IMBY Ha CycCnifibHi BigHOCMHM, MoTpe6a B 3AiMc-
HEHHi AKOro MNOpPOAKYE HeOobXiAHiCTb iCHyBaHHS npaBa
AK couiasibHOro ABMWA. Y LbOMY CEHCi MOXHa CKasaTtu,
Wo (yHKUia XapaKTepu3ye HanpAm Heo6XiAHOro BrIMBY
npasa, 6e3 AKOro CycninbCTBO Ha KOHKPETHOMY eTani pos-
BUTKY O6iMTMCA HE MOXe (OXOpOHa, pery/oBaHHA, 3aKpi-
NJEHHA NEBHOr0 BUAY CYCMi/ibHMX BigHOCKH) [9, c. 94].

®yHKLUiA BUpaXkae HaMbGiNbll iCTOTHI, ronoBHI pucH
npaBa i cnpsMoBaHa Ha 34iMCHEHHS KOPiHHMX 3aBAaHb,
L0 CTOSATb NepeJ NpaBoM Ha AAHOMY eTani Moro po3BMTKY.
®yHKUiA NpaBa BMUABASAE, AK OYN0 BXe 3a3Ha4YeHO, Hanpsam
MOro aKTMBHOTIO BMJIMBY, MOKJIMKAHOrO BNOPSAKYBaTH NeB-
HMIM BUA CYCNiNIbHMX BiAHOCUH. TOMY OAHI€EI0 3 IMAHEHTHUX
03HaK (yHKLii npaBa € i gMHami3m. BogHouac npo nepma-
HEHTHUIM XapaKTep (yHKLiT NpaBa MOXXHa rOBOPUTH B TOMY
CEHCi, Lo BOHa NMOCTiMHO BNacTUBA MNpaBy. Ane Lie He 03Ha-
Ya€, WO HE3MIiHHMM 3a/IMIAETbCA MeXaHi3M i dopmu ii
34iMCHEHHA, AKi 3MiHIOIOTLCA i po3BMBalOTLCA BiAMOBiAHO
[0 NoTpeb NpaKkTHKK.

®yHKLUioOHaNbHICTb NpaBa € MOro iHTErpasibHOK Ta YHi-
BEPCA/IbHOI XapPaKTEPUCTUKOI, BUPAXKEHHAM MOro Npu-
poau i xapaKTepHa A/11 6yAb-KOi NPaBOBOT CUCTEMM Ha BCiX
icTopuyHMX eTanax it po3BMUTKY. OyHKLiA npaBa BUABNAETLCA
BOZIHOYaC Yy cycnifibHoMy 6yTTi M y cBigomMocTi iHAMBIAaA.

HaykoBuUi HarosowyTb, WO NPaBOCBiAOMICTb BMSB-
NAETbCA Ha BCiX CTaAifAX MexaHi3amy npaBOBOro pery’sio-
BaHHA, BM/MBAE Ha (YHKUIOHYBaHHA MPaKTMYHO KOXHOMO
e/leMeHTa NpaBoBOi cucTemu [7, c. 353]. OaHMM i3 HaM-
6i/blL NOWMPEHUX € PO3YMiHHA YHKLiM NPaBOCBiAOMOCTI
AK HanpsAMiB BMJIMBY LbOro ABMLLA Ha CYCMiNibHi BigHOCHMHM
[13. c. 618], [14, c. 555]. Take po3yMiHHA (PaKTU4YHO
BiANoBiAaE TpaAMUiMHUM yABNEHHSAM MNpo GYHKLii npaBa
[3, c. 110] i 3aranom MpaBUbLHO XapaKTepu3ye (YHKLi-
OHyBaHHA npaBocBigoMocTi. OfHaK BapTO YTOYHWUTM, LWLO
OCHOBHE MpM3HAYEHHA MpaBa MONAraE came B Perysio-
BaHHi CyCMi/IbHMX BiZHOCWH, HATOMICTb MPaBOCBiAOMICTb
CyCninbHi BiAHOCMHU 6e3nocepeHbO HE pPeryte, ii pery-
NATUBHA CMMa CMPAMOBAHA Ha BHYTPILLHIM CBIT Nl0AWMHM,
Tl MepeKoHaHHA Ta OUiHKM. IHaKwWe KaxKyuu, MpaBoOCBifo-
MiCTb perysitoe noBeiHKy /loei, NPaBoCBiAOMICTb MOXKHa
po3rasfatM AK Chnocié BM/MBY MpaBa 4Yepes3 CBigoOMiCTb
OKpeMMX iHAMBIAIB Ha 3aKpinieHHA HaBMYOK iXHbOT Mpa-
BOBOT MO3UTUBHOT NOBEAIHKM. TaKMM YMHOM, BMJIMB NPaBo-
CBiJOMOCTi Ha CyCniJibHi BifHOCUHW € OnocepeaKOBaHMM:
NPSAMO BMJIMBAKOYM Ha MOBEAIHKY N0JEeMN, NPABOCBiOMICTb
BM/IMBAE i Ha CyCniNbHi BiAHOCWMHM, WO BMHMKAKOTb MiX
HUMM. Y 3B’A3KY 3 UMM BBAXKAEMO, LIO BU3HAYEHHA YHK-
Ui npaBocBigAOMOCTi NoTpebye YTOYHEHHS LoA0 06’eKTa
BN/IMBY JaHOrO0 (PEHOMEHY. Y LbOMY KOHTEKCTi CAYLIHUM
yaBnaeTbcA 3ayBaxkeHHAa O.®. CkakyH, fKa BBaKae npa-
BOCBiZIOMiCTb Cy6’€KTUBHOI (hopMOl0 peanizaulii dyHKLiM
npaea [12, c. 91].

Bigomo, Wo CTpyKTypy npaBOBOi CBiAOMOCTi CTaHOB-
NATb TPU CKNIAJHWKM: MpaBOBi 3HAHHA, MpaBOBi OLiHKM
Ta NpaBOBi YCTAHOBKW. binblwicTb yyeHUX BUAINATbL ABa
eNeMeHTH Ti CTPYKTypH: NpaBoBy ijeosiorito i npaBoBy Ncu-
X0J10Tit0. AK yABNAETLCA, B Cy4aCHOMY CyCninbCTBi MpaBoBa
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iaeonoris Bigirpae NpoBiAHY poJb, L0 3YMOBJIEHO Nepe-
OOBCIM «lopuamn3aLli€to» CyCriIbHOrO KMUTTA, NiABULLEHHAM
3HAYEHHA NPaBOBUX PErYAATUBHMX Ta OXOPOHHUX THCTUTY-
TiB, NEpPEeTBOPEHHSAM NPaBOBUX LiHHOCTEN Ha iHTerpaTUBHY,
LEMEHTYIOMY OCHOBY CyCMifIbHOT CBigomocTi. ®OyHKuUis
npaBoBOi iaeonorii B HaM6iNblW 3arasbHOMY BUrAsAAi - e
YTBOPEHHA Ti iHTEeNeKTya/lbHO-BOJIbOBOI Chepu, HaKOMu-
YEHHs 3HaHb NPO NpaBoO, MPaBOBY AIMCHICTb 3arasioM, Lo
CBOEI0 4eprow CTaHOBAATb OCHOBY AN (hOpPMyBaHHA Bil-
MoBiJHOro CTaBJIEHHA [0 MpaBa, BMPOGJEHHA MNPaBOBWUX
YCTAHOBOK, HaLifIeHOCTi Ha Ti UM iHWi BapiaHTM NOBeAiHKU.
IHaKLWwe KaxKyyM, came npaBoBa iJ€osoria AK efleMeHT npa-
BOCBiZJOMOCTi BMKOHY€E Mi3HaBasbHy (yHKUito [12, c. 91].

OTe, nisHaBasbHa (abo iHHOpMaTMBHO-Ni3HABaJ/IbHA)
YHKLis NpaBOCBiAOMOCTi MONArae y Tomy, WO NoAMHA Ha
OCHOBi HabYTMX FOPUANYHUX 3HAHb Ta PUAMYHOIO AOCBiAY
¢dOpMyE yABNEHHA MPO YMHHE MpaBO, 30Kpema Mpo CBOi
Cy6’eKTUBHI nNpaBa i lpUANYHI 060B’A3KM. 3a3HAUYMMO, LLIO
edeKTMBHICTb BKaslaHoi (yHKUii MpaBoCBifAOMOCTI 3ane-
JKUTb Bif, piBHA NpaBoBoi iHHPOPMOBAHOCTI NOAMHM Ta 3ay-
YeHHA T [0 CMUCTEMM MpaBOBMX BigHOCMH. /Jxepenamu
npaBoBOi iH(OpMaLii € AOKYMEHTasNbHi OPUAMYHI aKTH,
ONpUOAHEHI B YCTaHOB/IEHOMY 3aKOHOM MOPAAKY, MOBi-
OOMJIEHHS MpecH, pagio i TenebayeHHs, nyoaivyHi BUCTYNM
JAep}aBHMX i rPOMaZCbKMUX AiAYiB TOWO, a AXepesoM npa-
BOBOI0 A0CBiAy - NpaKTMYHi Aii ntogmHu y cdepi npaea.

MpaBoBa NCUXONOTiA - HaMMOWMPeEHilla hopMa Crpui-
HATTA MpaBa, fKa Ti€EW UM iHLWOK Mipol BiaCcTMBa BCiM
JII0AAM, KOJIEKTMBAM JI0AEMN, coLlia/IbHUM Fpynam; o 3MicTy
i nepeZ0BCiM HanexXaTb NPaBOBi eMoLii, MOYyTTA, HAaCTPOi.
CyyacHa HayKa fl0/1a€ yABJIEHHA NPO MPaBOBY MCMUXOJIOrit0
AK APYropsAHUM i MEHL BaXK/IMBMM, MOPIBHAHO 3 MpaBo-
BOK iJeonorielo, CKNagHWK MpaBoOCBiZOMOCTi. Ha ayMKy
0.®. CKaKyH, 6ys0 6 HenpaBMJIbHO MPUHMNKYBATM 3Ha-
YeHHs eMoLliM i NovyTTiB (NpaBoOBY NCMXOOrit0) MOPIBHAHO
3 iHTeNeKToM (npaBoBo igeosoriern). Emouii i novytTa -
HEeOoO6XiZHMM FPYHT, Ha IKOMY BUABNIAIOTHCA (CKNAZAKThCA,
peanisyloTbCs) NpaBoBi nornaagu, iaei, teopii [12, c. 95].

®yHKUiT npaBa AK OCHOBHi HaNpAMM NPaBOBOT Aii Ha rpo-
MajCbKe XMUTTA HeOAMIHHO MatTb B6YTM peanizoBaHi. Bia-
CYTHiCTb peani3auii dhyHKLiM NpaBa 03HaYaTMMe, Lo NPaBo
He Ai€, He pobUTb BN/IMBY, TOBTO HE MaE HiAKOT coliasibHOT
uiHHocTi. Mpu LbOMY He MOXHa He BKasaTM Ha Te, Lo Xo4a
KaTteropia «peasnisalia npaBa» y BiTYM3HAHIM LOPUAMYHIN
HayLi npoaHasni3oBaHa JyXe AeTasibHO, OCHOBHi acneKkTu
peanisauii dyHKLiM NpaBa NpaKTU4YHO He aochignamncsa. Ak
crnpaBea/MBoO Bigmivyae A. A6pamoB, HaTenep, Monpu Te,
o TepMiH «peaniszauis dyHKLUiM npaBa» AOCUTb LUMPOKO
BXXMBAETbCA B IOPMAUYHIN NiTepaTypi, Lue NoHATTA B HayLi
po3pobsieHe HegocTaTHbO [1, c. 179].

JocnigHuk P. 3Bapmy 3a3Havae, Lo B Cy4acHil nitepa-
Typi i3 3arasbHoi Teopii NpaBa TpaAuLiMHO NPOMOHYOTL ABi
rpynu KputepiiB Knacudikauii ¢dyHKLiM npaBa - 30BHilHi
(Taki, W0 3HaX0AATbCA 3a MEXKXaMM NpaBa) i BHYTPiLlWHi (TakKi,
L0 3HaX0AATbCA B MOro MeXax). 3a 30BHilUHIM KpUTepiem
BMAINAIOTb TaK 3BaHi couianbHi yHKLUiT npaBa (MONITUYHY,
€KOHOMiYHY, i4e0N0riyHy, Ky/JIbTYpHO-BUMXOBHY, iH(OpMa-
LiMHy TOLLO), 3@ BHYTPilIHIM KpUTEpieEM - OCHOBHi BnacHe
OPUANYHI DYHKLIT (perynsitTuBHy, OXOPOHHY i 3aXMCHY).
Y 3aneXHOCTi Bif 3HA4eHHs, CYTHICHUMX BIACTMBOCTEN
nNpaBoOBOro Bn/MBY (yHKLiT npaBa MoAinAlTb Ha OCHOBHi
(perynatuBHy, OXOPOHHY) i HEOCHOBHi (OOMeXyBasibHy,
KOMMNEHcaliMHy, BiHOBAOBaNbHY, iHopMaLilHy, eKoJlo-
rivyHy Ta iHwi) [4, c. 35].
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Y BKasaHii cepi icHye yMmano AMCKYCiIMHMX NUTaHb.
HalKoHuenTyanbHile 3 HMX: YM 36iraeTbCca 3MIiCT KaTtero-
pi «peanizauia npaBa» i «peanizauis ¢yHKUiM npaBa»?
TyT MM BBaXKAaEMO 3a MOX/MBE NiATPMMATM HaM6inbL
MOLMPEHY MO3MLI0, 3riZHO 3 AKOK MOHATTA «peanisauia
npaBa» i «peanizauis c¢yHKUiIM npaBa», «6e3nepeyHo,
MaloTb HEMAsIo CMiIbHOro, MPOTE BOHMU He iAEHTUYHI B yCiX
BigHoWeHHAx» [1, c. 180].

Yepes dyHKLiT AK OCHOBHi HanpAmMM MOro BM/AMBY Ha
couianbHe i JyxOBHE KMTTS MPOABAAETbCA CYyTb Npasa.
®yHKLUiOHaNbHa XapaKTepMCTUKa MpaBa A03BOJISE BM3Ha-
YATKU, SKMM YMHOM MpaBO iMMNIEMEHTYETbCA B CyCni/ibHe
XMTTA, AKi 3MiHK BUKIMKAE. Mpy LbOMY Cnig NigKpecanTH,
Lo NPaBO € MOTY}HMM 3aCOBOM He aulle pernameHTauii
couiasbHMX MmpoueciB, ane i BNAMBY Ha AyxOoBHY cdepy,
Ha cdepy LiHHoCcTel, iaeonorii, cBigomMocTi nogen. OyHK-
LioHa/sbHa XapaKTepuCTMKa NpaBa, WO Bigo6parkae Moro
B AMHaMili, € 6a30BOI0 AN AOCATHEHHS PO3YyMiHHSA coui-
a/IbHOr 0 MpU3HaYeHHsA npasa.

Ha caywHy paymky T. PagpbKo, MOHATTA «yHKLUiA
npaBa» MOBMHHE OAHOYACHO OXOM/IOBATU K MPU3HAYEHHS
npaBa, Tak i HanpsAMM MOro BMJIMBY Ha CyCnifbHi BigHO-
CUHM, A TaKOX e(EKTMBHICTb i NEriTMMHICTb AepyKaBHUX
iHCTUTYLiM. ToMy aHanisylouM AOLiNbHICTb 3aCTOCYBaHHSA
Ti€l uM iHWOoi yHKUiT NpaBa, HEO6XiAHO NOCTIMHO MaTH Ha
yBa3i 3B’A30K MpM3HAYEHHA MpaBa 3 OCHOBHWMMM HanpsA-
MaMmm MOro BIJIMBY Ha CYCMiNIbCTBO, i HABMAKM - 3a/1EXKHICTb
OCTaHHiX BiA npu3HaveHHA npaBa. PyHKLUiA NpaBa B po3y-
MiHHI JoCnifHWKaA nosiArae B €AHOCTI IBOX MOMEHTIB: Npw-
3HAYEHHS NpaBa B CYCMNi/IbCTBi M OCHOBHMX HanpsMiB Moro
BM/IMBY Ha CYCMi/IbCTBO i AepaBHi iHCTMUTYLiT [11, c. 25].

Aani, 3rigHo 3 nosuuieto T. Pagbko, fK couiasibHe
NpM3HAYEHHS NpaBa, Tak i OCHOBHi HaNpsiMM MOro Br/MBY
Ha CycnifibHi BiAHOCUHM, Yy3ATi OKpeMO, He Bu4Yepny-
I0Tb COOOK MOHATTA (YHKUiT npaBa. AKWO nig yHKUiEw
npaBa pO3yMiTW Ti/IbKM MOro couiasibHe MpM3HAYEHHS, TO
noZi6He NMoHATTA HOCUTUME 3aHAATO 3arasibHMI XapaKTep.
Mo-nepue, cam TepMiH «couiasbHe NPU3HAYEHHS» BXKMBA-
€TbCA B JEKiNbKox ceHcax. Mo-apyre, Mu hakTMYHO OTO-
TOMKHIOEMO MOr0 3 LiNAMM i 3aBAAHHAMM, AKi MOK/JMKaHe
BUpillyBaTM NPaBO, OCKi/IbKM MPM3HAYEHHA XapaKTepu3ye
npaBo 3 TOYKM 30py TOrO, WO MOBMHHE BOHO POBUTH Bia-
noBigHO A0 Uifier AepaBW, BCbOro CycCniNbCTBa, BUpa-
KEHHAM BOAi AKMX BOHO €. BoaHoYac nia Yac BU3HAYEHHSA
(yHKUiT NnpaBa TifIbKM AK OCHOBHOFO HanpAMy BMJIMBY Ha
cycninbHi BiAHOCMHKU He 6epeTbCs [0 yBaru pylliiHa cunia
LUbOro BrJ/MBY. 3a TaKOro PO3yMiHHA € Be/MKa Hebes-
neka 3arybutuca B Maci noapobuub i getanem, ynycTutu
roJIOBHE, CyTHiCHe. Y uboMy nnaHi 3 nosuuiero T. Pagbko
MOXHa NoroanTMUCA i MigKpecInMTH, Wwo YHKLiT AK OCHOBHi
HanpsMM BMJIMBY npaBa 6e3 BUKOHAHHSA MOro Couia/lbHOro
NMpM3HAYeHHA 3’ABNAIOTLCA SAK BWMMNAAKOBI, TaKi, WO He
MaloTb CEHCY M 06r'pyHTYBaHHA [11, c. 26].

OcCHOBHe NpU3HAYEHHS X cammx YHKLiM npaBa nons-
ra€ B OnocepefKyBaHHi 3B’A3KiB MiX MnpaBoM i 06’€k-
TaMM Moro Aii - cycninbHWUMM BigHOCMHAMM, CBiJOMI-
cTio /tofeM, iHWKMMM YMHHWMKAMM coliasibHOT AiMCcHOCTI
[2, c. 80]. 3Baxkaloum Ha BUKNaZEHE BULLE, CTBEPAKYEMO,
o B MOCNifloBHOCTI 06’eKTiB BNAMBY (byHKLiM NpaBa Ha
nepwe Mmicue mMae 6yTH noctaBseHa ocoba, ii cBiTornAg,
noTpebu M iHTEpecH, MOXKJIMBOCTI ANA caMopeanisauii,
couialbHO KOPMUCHOT Aif/IbHOCTiI, a NoTiM BXe BaacHe
3ab6e3neyeHHAa ePEeKTUBHOT Aif/IbHOCTI AEepyKaBHMUX iHCTH-
TyUiM Ta cycninbHi BigHOCUHM.

@OyHKUiT NpaBa MOXHa po3rnsfati i AK KOHLEHTpoBa-
HWIA NPosAB Moro cneumdivyHmnx BnacTmMeocTen. MNpu Lbomy,
Ha Haw norsag, HeobxigHO MaTM Ha yBasi He uLe iX MHO-
JKMHHICTb, ane i iXH0 ponb, Mmicue y dopMyBaHHi camo-
CTiMHOro OCHOBHOIO HanpsAMY BIJIMBY Ha 0Co6y i cycninbHi
BiAHOCUHM.

®OyHKUiT NpaBa OTPMMYIOTb BTiIEHHA B OCHOBHWMX Hanps-
Max AifanbHOCTi YKpaiHCbKOT AeprKaBU, 30KpeEMaA B AepiKaB-
HMX Ta perioHasbHMX nporpamax. lMparMaTUyYHMI acnekT
¢yHKUiM nNpaBa BUNAMBAE i3 3aBAaHb 6a30BMX HOpMATMB-
HO-MPaBOBMX aKTiB Y KOHKPETHWIM iCTOpPUYHMI nepioa,
06CNyroByBaHHS i 3aXMCTy coLia/lbHO-MPUMHATHUX iHTepe-
ciB. 3anexHicTb yHKUiM NpaBa Bij UMX 3aBAaHb Ta iHTe-
peciB AicTa€e BUAB y TOMy, L0 BOHM € TiCHO MOB’A3aHi Mixk
coboto, aaxe 4vacto 6e3nocepefHbO 3yMOBJIOIOTb Came
icHyBaHHA (byHKLiM, BMU3HAYaOTb iXHiM 3MiCT, a TaKOX CyT-
TEBO BMNJ/IMBaOTh Ha iCTOPUYHO 3yMOBAEHI hOpMM iX peani-
3allii, Ha MYHKLiOHYBaHHA NEBHMX AepKaBHMX THCTUTYLIMN.
OTe, dyHKLUii M (yHKUiOHYBaHHA NpaBa € MOB’A3aHUMM
nposBamu Moro Aii [15, c. 211]. Y ubomy 3B’ A3Ky Heo6XxigHo
PO3pi3HATU OCHOBHi (CYTHiCHi) Ta moxigHi (aTpMBYyTUBHI)
3aBAaHHA DYHKLiKM npaBa. MepLi, Tak 64 MOBUTU, OCHOBHI,
3aBJaHHA BigOMBAIOTbCA, Ha Haly AYMKY, B MPUHLMNAX
Ta HanNpsMax NONiTMKM AeprKaBu (BHYTPILLHBOT, COLia/IbHOT,
NpaBoBOi), HampAMax Ta CTUAi YNpaBAiHCbKOT AiANbHOCTI
(aBTOpPUTApHOMY, [AEMOKPATUYHOMY, TEXHOKPATUYHOMY).
IHWi, abo noxigHi, 3aBAaHHA BTI/IOIOTLCA Y MNPaBOBMX
peXrMmax, MNEBHOMY HanpsMi AianbHOCTI (06BMHYBaslb-
HOMY - B JOCYJOBOMY C/iZICTBi Y4 KapasbHOMY - Y BHYTpilLL-
Hilt noNiTMLi AepKaBu, colianbHOMY 3axMCTi NpaB i cBo6oA
JI0AMHM, BEPTUKA/IbHO MiANOPAAKOBaHiM GOAKETHiM nosi-
TMUi, B NEBHMX 3acobax MigTPUMKM HaLioHa/IbHOT BaJIlOTH,
3a6e3neyYeHHs MUTHUX PEXMMIB, 3axXMCTi BiTYM3HAHOrO
TOBapOBMPOGHMKA TOLLO) i CMMPalOTbCA CaMe Ha KOHCTM-
TYUiMHI NPUHUMNM  AEep)KaBHOI BHYTPIlIHbOI MNOMITUKM.

Mopsaa i3 npouecom peanisauii dyHKUiM NpaBa noctae
NUTaHHA Woao ¢opm ix peanisauii. T.A. PagpKo BBaXKae, Lo
AKLWO po3rasgaTv dyHKLUiT Npaea 3 No3umuUii Toro BNMBY, WO
3JiMCHIOETBCA NPABOM, TO CTAE MOXKJ/IMBUM BUMOKPEMJIEHHS
TPbOX OCHOBHMX opM: iHdOpMaLiMHOT, opieHTaUiMHOI
Ta NpaBOBOro pery/iioBaHHA. IHhopmaLiHa popma peanisa-
uii pyHKLiM NpaBa nonsra€e B TOMy, 06 NOBiAOMUTU aape-
caTam BUMOTM AEpIKaBM, AIKi CTOCYHOTbCA NOBEAIHKM Ntoje.
HactynHoto, He MeHW 3Hadywo ¢dopMo peanisauii
dyHKUiM NpaBa € opieHTaliMHa, CYTb AIKOI NonArac y 3aikc-
HeHHi opieHTaUiHOro NMpaBoOBOro BM/MBY Ta BMPOGJIEHH
Y TPOMaJsAH MO3UTUBHMX MPABOBMX YCTAHOBOK, sIKi Y CBOiM
CYKYMHOCTi YTBOPIOIOTb MpaBoBy opieHTauito [8, c. 208].

LleHTpasnbHe Micue B cucTemi hopM peanisaulii hyHKLiM
npaBa 3aliMa€E NMPaBOBE PEryJIIOBAHHA, OCKiIbKM BOHO A4S
npaBa BBaXKaeTbCA 6e3nocepeiHiM IOPUANYHUM BMJIMBOM
i 3AiMCHIOETBCA 32 ONOMOro 0CO6MBOT CUCTEMM MPaBO-
BMX 3aC06iB, AKi y CBOil CYKYMHOCTi YTBOPIOIOTb MEXaHi3m
NpaBoOBOro perysnioBaHHA. AK Bxe 6y/10 3a3HayeHo, peari-
3allia npaBa i peanizauia dyHKUiM NpaBa He € TOTOXHUMM
[10, c. 92].

CyYyacHMM peanibHWMM MeXaHi3M MpaKTM4HO! peanisauii
KOHUenuii NpaBoBOi AepkaBu B YKpaiHi NoTpebye HU3KM
KapAMHaNbHUX 3MiH MPaBOBOrO PEry/IlOBaHHA B OKPEMMX
cepax AepxKaBHOro i CycnisIbHOrO XMUTTA, 30KpemMa: KOH-
CTUTYLiMHO-NPaBoBoi pechopMu; pedopmu opraHiB micue-
BOFO CaMOBpAAYBaHHA; CMCTEMM OCBIiTM Ta COLia/IbHOroO
3axMCTY II0AMHU; NPO30POro NPaBoBOro pery/toBaHHA NapT-
HEPCbKMX B3aEMOBIAHOCUH fiepKaBu i cepn NpuBaTHOroO
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6i3HeCy; YiTKOro BWM3HAYEHHS OCHOBHMX HamMpsAMKIiB BHY-
TPiLWHbOr0 PO3BMTKY Ta 30BHILLHBOT MO TUKM A€PXKaBU; KOH-
conigauii Bnaam, onosuuii Ta rpoMagaHCbKOro CyCnisibCTBa;
3MiLHEeHHA HauioHanbHOT CBiAOMOCTi rpoMajsaH Ta cnpu-
AHHA PO3BUTKY iHHOBALiMHKMX TexHoorin Towo [5, c. 15].
®opma peanizalii dyHKLiM NpaBa, BUCTyNaloum XapaK-
TEPUCTMKOW (YHKLiM npaBa B 30BHi, WO BMpaXaeTbcs
B e(EeKTMBHOCTI 1 pe3y/ibTaTMBHOCTI NPaBOBOro BMJIMBY,
NOBMHHA BiAMNoOBiAaTU BUK/IIOYHO 06’ EKTUBHUM KpPUTEPIAM.
IHaKwWe AyKe CKnagHo 6yae ouiHMTU e(EeKTMBHICTb Mpa-
BOBOrO BMJIMBY 3araJiom i KOXHOi1 (yHKLiT NpaBa oKpeMo.

OTKe, OCKiNIbKM NpaBOBiAHOCUHM € 0AHiELD 3 hopM pea-
nizauii npaBa, a 6e3 peanisauii npaBa HeEMOX/MBa peani-
3auin Moro dyHKLUiM (OCKiNbKM cami yHKLiT BU3HaYaloTbCs
CyTTIO i couia/lbHUM NpU3HAYEHHAM MpaBa i € NoxigHMMM
BiA Hboro, peanisauis cyHKUiM npaBa 3ymoB/ieHa peani-
3auli€l0 MpaBOBUX HOPM), TO aBCO/IOTHO OYEBUAHO, LIO
NpaBoBiAHOCKHM € Tielo cepoto (hopmoto), B AKIM TakoXK
Bia6yBaeTbcA peanizauis ¢pyHKuUiM npasa [1, c. 185].

TicHUMIM B3aEMO3B’A30K MiX KaTeropiamm «dyHKUiT
npaBa» i «NpaBOBIAHOCMHM> MNPOSBIAETbCA M B iHLWMX
acnekTax. 30KpemMa, NpaBo TpaauLifiHO HaZiNAeTbCA ABOMA
rOJI0BHUMM BNlaCHE IOPUANYHMMU (DYHKLIAMM - perynsaTme-
HOIO i OXOPOHHOI0, Came BOHM Hab6ifbLIo Mipoto Bigo6pa-
)atoTb couiasibHe Npu3HaYeHHA npaBa, Wini M 3aBAaHHA,
O CTOATb Nepes HUM.

MpoaHanisoBaHa npo6ieMaTMka XapaKTEepPU3YETbCA
HOBM3HOI Ta MacCLUTAGHICTIO 3aBAaHb Aep:KaBHOro Gyais-
HWULTBa, MOEAHAHHAM 6araTbox iHCTUTYTIB, 30Kpema 0Xo-
POHM Ta 3aXMUCTY, AK y NyGAiYHiM, Tak i NnpuBaTHIM cdhepax
NPaBOBOro PerysloBaHHA CYMiXXHMX rasysei npaea. Lle
CTOCYETbCA, 6€3YMOBHO, i B3aEMOAIT NpaBOBMX NiACUCTEM,
AKMMM €, 30KpPema, npaBoperynsuifiHa, NpaBoOXOPOHHA
Ta npaBoO3axMCHa NifCMCTEMM, OKPEMIT IHCTUTYTH, O 3aaTHI
HaNIeXXHMM YMHOM (PYHKLIOHYBaTM Yy BMMNAAKY AOCArHEHHSA
HaJIEXXHOr0 PiBHA NMPaBOCBiAOMOCTiI Gi/IbLWIICTIO rPOMaAsH.

Y 3B’A3KY 3 MM 3HAYHOIO MipOI0 NO-HOBOMY B PO3BUTKY
NpaBOBOro XMUTTA NOCTAE NMUTAHHA NPO KOMMJIEKCHi NpaBoBi
peanii, 30Kpema TaKi BaXuBi iHCTUTYTH, AK HauioHasbHa
6e3neka, NpaBoOBWMIM MOPSAOK, 3aKOHHICTb, Bignoeiganb-
HiCTb AepaBHMX IHCTUTYTIB 3a opradisauito couiasbHUX
npouecis, po3BUTOK AeMOKpaTii Ta CTAHOBJIEHHA CUCTEMM
3a6€e3MeYeHHs KOHCTUTYLIMHUX MpaB JloAuHU. Y peasib-
HOMY XMTTi Ui iHCTUTYTM noB’A3aHi Mix co6o 3aBAAKM
NEBHUM MPABOBMM BJIaCTUMBOCTAM, AKMMM € CTabiNIbHICTb
NpaBOBMUX BiJJHOCMH, MPaBOMIPHICTb MPUMHATMX pillieHb,
3aKOHHICTb Y CEeHCi 3arasibHoro JOTPUMaHHA YMHHMUX HOp-
MaTMBHO-NPaBOBMX aKTiB [6, c. 5].

TakMM UYMHOM, BaXX/MBICTb CYHKUiM Bia6GMBaETLCA
B CYTHICHMX O3HaKax npaBa, BK/II0HalOYM METY, 3aBAaHHS,
3MiCT IHCTUTYTIB i HOPM NpaBa, MeX BMNJIMBY TOLLO, @ TAKOX
poJib, AKY BiAirpaloTb came KOHCTMTYLiMHI HOpmK Y dop-
MYBaHHi 3acafj, KOTpi B CYKYMHOCTi BU3HAYalTb CoLiasibHy
i MpaBoOBY CYTHIiCTb JepyKaBW, CNpPSMOBYHTb Aif/IbHICTb
71 KEpPiBHMX Ta YMOBHOBAaXXEHMX OpraHiB. ToOTO MYHKUil
npaBa MalTb 6yTH KaTasli3aTopoM pO3BMTKY NpaBoOBOi Aep-
YaBHOCTi, MPOABOM couiasibHOT CYTHOCTi i cnpsAMoOBaHOro
NocTyny YKpaiHCbKO1 AepaBu 40 AeMOKparTii, A0 N0AMHU
i rpoMagaHMHa. 3arasaom, cama CyTHICTb NpaBa, AKLL0 BOHA
aHaNi3yeTbCs B KOHTEKCTi Moro ¢yHKUiM, Ma€ posrasga-
TMCA B 6e3nocepesHboMy 3B’ 13Ky 3 MpoLecamu couianiauii
iHAMBiAIB i caMoT aeprkaBu, AeMoKpaTu3aulii NoNiTMUYHOro

Mpo6aemMn cTaHOBAEHHA NPaBOBO|
AEMOKPATMYHOI AepKaBu

MTTA 3a aKTMBHOT y4acTi rpomMajifiH y npoueci NpaBoTBOp-
yocTi. Cy6’eKT dYHKUiM icHye AnA npaBa, a NpaBo icHye
Ta BU3HAYAETbCA HUM; Cy6H’€EKT - Lie Ta NepcoHa, YMEK CBi-
OOMICTIO, MEHTaNbHICTIO Ta AiANbHICTIO CTBOPIETHLCA, Ai€
npaBo, 4ui ifjleann Ta HaMaraHHA peanisylTbCa y npasi;
BiH € TMM LEHTPOM, AKMIM BM3HAYaE MPaBOMOPAAOK, iCHY-
t04i NpaBoBi HOPMM, 3B’A3KM Ta NPaBOBIJHOCHUHM.

BucHoBKM. MMig6uBaroyum NiaCyMoOK AOCNigKEeHHIO npo-
LeciB HOpUAMYHOrO 3aKpinieHHA Ta peanizauii (yHKUiM
npaBa B KOHTEKCTi 3arasibHOro piBHA NpPaBOCBiZOMOCTI,
HeOO6XiZHO LWe pa3 NiAKPeC/TH, L0 NPaBO MaE coliasbHy
UiHHICTb TiNbKM TOAi, KO/IM BOHO YMHWTb peasibHy, a He
HOMiHaNbHY Ail0 Ha CTaH CyCMiJIbHUX BifHOCUH, MiABMLLYE
AKICTb Aep)KaBHUX OpraHiB Ta iHCTUTYTIB FpOMaAAHCBKOro
cycninbcTBa. Mpu LbOMy caMe AKICTb peanisauii dyHKLiN
npaBa fK AMHAMIYHOrO CKNaJHWMKa MpaBOCBiZOMOCTi, Ha
Hall nornaj, Mae KJl4oBe 3HAYEHHA MiJ Yac BM3HAYEHHSA
Mipn edeKTMBHOCTi CyyacHOro ykpaiHCbKOro npasa.
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